1972 CASE DIGEST INDEX 


PART I— PRINCIPAL CONSTITUTIONAL AREAS 


A. ADMISSIONS AND CONFESSIONS 
GENERAL GROUND FOR 
EXCLUDING STATEMENTS 


§ 1.00. Involuntariness and coercion 
Court of Appeals, 3d Cir. “Midday” pre- 
Miranda two and one-half hour interro- 
gation of 16-year-old defendant who was 
not advised of right to remain silent and 
to assistance of counsel and who claimed 
he had been beaten by police would not 
be considered coercive. Evidentiary hear- 
ing was not deemed necessary since dis- 
trict court had discretion to accept state 
record as adequately establishing that de- 
fendant had not been subject to police 
brutality or threats. United States ex rel. 
Loray v. Yeager, 446 F.2d 1360 (3d Cir. 
1971), 8 CLB 75. 


Court of Appeals, 7th Cir. Where state 
police made numerous requests that de- 
fendant waive his Miranda rights and, 
upon his continual refusal, confronted 
him with his codefendant (who had earlier 
confessed), whereupon defendant agreed 
to lead them to the murder weapon, de- 
fendant was deprived of his Fifth Amend- 
ment rights. Since the untainted evidence 
against defendant was not so overwhelm- 
ing as to foreclose a reasonable possibility 
that the improperly admitted evidence 
contributed to the conviction, writ of 
habeas corpus would be granted. United 
States ex rel. Doss v. Bensinger, 463 F.2d 
576 (7th Cir. 1972), 8 CLB 827. 


Court of Appeals, 8th Cir. Where defen- 
dant contended that his sole reason for 
confessing to bank robbery was to im- 
plicate his wife so that she would be 
arrested because he was angry with her 


and because, being in custody, she would 
be available for subpoena as witness in a 
kidnap case against him, confession would 
not be deemed to have been involuntary. 
United States v. Wilkerson, 453 F.2d 657 
(Sth Cir. 1971), 8 CLB 423. 


Florida Testimony by defendant that she 
was coerced into her confession because 
she was deprived of sleep after having 
expressed the desire for same was insuf- 
ficient to place upon the state the burden 
of showing that the confession was freely 
given where questioning took place be- 
tween 6 A.M. and noon of the next day. 
Burwick v. State, 254 So. 2d 36 (Fla. App. 
1971), 8 CLB 256. 


§ 1.10. Delay in arraignment 

Court of Appeals, 5th Cir. Voluntary in- 
criminating admissions concerning federal 
crime given to federal agent questioning 
defendant while he was being held by 
state authorities on a state charge was 
admissible absent a showing of collusion 
federal and authorities 
whereby defendant was held in state cus- 
tody in order to circumvent necessity of 
having him promptly brought before 
United States Commissioner on federal 
charge. United States v. Jackson, 448 
F.2d 539 (5th Cir. 1971), 8 CLB 154. 


between state 


Court of Appeals, 5th Cir. Fact that con- 
fession was obtained by federal agent 
more than six hours after commencement 
of state detention did not render it inad- 
missible under 18 U.S.C.A. 3501(c) but 
merely went to question of its voluntari- 
ness. Fact that federal charges were not 
lodged against defendant until five days 
after he confessed likewise could not ren- 


847 





848 


der confession inadmissible. United States 
v. Rathorn, 451 F.2d 1337 (5th Cir. 1971), 
8 CLB 336. 


§ 1.50. Intoxication 

Alabama Where murder defendant, after 
being captured by police, confessed to 
doctor who had administered morphine 
to him while awaiting treatment in hos- 
pital for gunshot wound, confession would 
be deemed to be voluntary in absence of 
showing that the drug had the effect of a 
“truth serum” in serving to overbear his 
will or deprive him of use of his rational 
intellect. Beecher v. State, 256 So. 2d 154 
(Ala. 1971), 8 CLB 428. 


MIRANDA 


§$ 2.10. Sufficiency of warnings 

Court of Appeals, 7th Cir. Incriminating 
statement was inadmissible where defen- 
dant, prior to interrogation, was advised 
that he had a right to appointed counsel 


if and when he went to court or before a . 


United States Commissioner. United 
States v. Cassell, 452 F.2d 533 (7th Cir. 
1971), 8 CLB 425. 


Court of Appeals, 8th Cir. Where defen- 
dant was advised during the course of 
receiving Miranda warnings that an attor- 
ney would be appointed for him “at the 
proper time,” this statement, although a 
“slight deviation,” did not negate the over- 
all effectiveness of the warning. Tasby v. 
United States, 451 F.2d 394 (8th Cir. 
1971), 8 CLB 254. 


Alabama State's failure to show that de- 
fendant was advised by police that he had 
a right to stop answering questions at any 
time did not render incriminating state- 
ment inadmissible, since “the Miranda 
opinion itself does not place explanation 
of the subsequent right to cease answer- 
ing questions as being an integral part 
of the required initial warnings requisite 
to a valid waiver.” Watts v. State, 263 So. 
2d 630 (Ala. Crim. App. 1972), 8 CLB 710. 
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Georgia Miranda does not require police 
to advise arrested person that at any time 
during the course of questioning he may 
request the presence of counsel, where- 
upon all questioning will cease until his 
attorney is present. Katzensky v. State, 
183 S.E.2d 749 (Ga. 1971), 8 CLB 163. 


Pennsylvania Where defendant was twice 
advised of his right to remain silent and 
to counsel seven and one-half and three 
hours prior to questioning, fact that he 
was not so advised immediately prior 
thereto did not render his statement in- 
admissible. Commonwealth v. Ferguson, 
282 A.2d 378 (Pa. 1971), 8 CLB 163. 


Texas Defendant's handwritten confession 
was admissible despite fact that a warn- 
ing with respect to his rights did not 
appear on the face of the confession. 
Hassler v. State, 473 S.W.2d 513 (Tex. 
Crim. App. 1971), 8 CLB 343. 


§ 2.20. Waiver 

Court of Appeals, 5th Cir. Contention of 
defendant that he was constitutionally 
entitled to an attorney’s advice on 
whether he should have waived his 
“Miranda-defined rights” before making 
an inculpatory statement must be rejected 
since “acceptance of this contention 
would effectively negate the waiver pro- 
cedures which underpin the Supreme 
Court’s codification of these police con- 
duct rules.” United States v. Britt, 460 
F.2d 1023 (5th Cir. 1972), 8 CLB 832. 


Court of Appeals, 8th Cir. Trial court did 
not err in holding that defendant, after 
receiving Miranda warnings, had volun- 
tarily waived his rights to be questioned 
in presence of attorney, notwithstanding 
his testimony to the contrary and his re- 
fusal to sign waiver of rights form when 
presented to him by the police — defen- 
dant having stated that he would not 
sign anything without a lawyer. “A re- 
fusal to sign such a waiver is, however, 
only one factor to be considered in de- 





CASE DIGEST INDEX 


termining whether a defendant waived 
his rights. It does not preclude a finding 
that those rights were effectively waived.” 
United States v. Ellis, 457 F.2d 1204 (8th 
Cir. 1972), 8 CLB 706. 


§ 2.30. Res gestae, volunteered and 
spontaneous statements 

New York Where, pursuant to search 
warrant, police entered candy store sus- 
pected of being locus of gambling activity 
and asked defendant, “Who is in charge 
here?” and defendant’s answer that she 
was in charge was principal element con- 
necting her with crime, that evidence 
was admissible despite fact that prior 
Miranda warnings had not been given. 
People v. Lancaster, 332 N.Y.S.2d 735 
(App. Div., 2d Dep't, 1972), 8 CLB 710. 


§ 2.60. Applicability of Miranda to other 
proceedings 

Court of Appeals, 5th Cir. Defendant 

whose confession to investigating proba- 

tion officer that he had committed an 

illegal act served as basis for probation 


revocation proceding could not validly 
object that he had not received Miranda 
warnings since such hearings were not 
adversary proceedings and “an injection 
of the Miranda protection here could . . . 
produce a paresis in the probation pro- 
cess.” McLeod v. United States, 455 F.2d 
(5th Cir. 1972), 8 CLB 632. 


Oregon Miranda does not require that a 
minor be advised that his confession can 
be used against him in a criminal pro- 
ceeding in an adult court so long as he is 
informed that some kind of punishment 
can result from use of a confession. State 
v. Raiford, 488 P.2d 295 (Ore. Ct. App. 
1971) 8 CLB 88. 


§ 2.70. Use of statement obtained in 
violation of Miranda 

Court of Appeals, 8th Cir. Where, in se- 

curities fraud case, defendant testified 

that he had not been allowed to tell his 
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side of the case during civil SEC proceed- 
ings defendant's deposition in the civil 
case could be admitted into evidence for 
purpose of impeaching said statement, 
even if Miranda precluded introduction 
of the depositions during case in chief. 
United States v. Bartlett, 449 F.2d 700 
(8th Cir. 1971), 8 CLB 157. 


PROCEDURAL QUESTION RE 
ADMISSIBILITY OF STATEMENTS 


§ 3.20. Burden of Proof 

United States Supreme Court — In hearings 
to determine the voluntariness of confes- 
sion, due process and right against com- 
pulsory self-incrimination do not require 
raising prosecution’s burden of proof from 
“preponderance of the evidence” to “be- 
yond a reasonable doubt.” A defendant is 
not entitled to have the voluntariness 
issue, after having been determined by 
the court, submitted anew for the jury’s 
consideration. Lego v. Twomey, 404 U.S. 
477 (1972), 8 CLB 329. 


B. RIGHT TO COUNSEL 
TYPE OR STAGE OF PROCEEDING 


§ 5.00. Lineups (See also § 25.00. et seq.) 
Court of Appeals, D.C. Cir. Defendant's 
constitutional right to counsel at critical 
stages of the prosecution was violated 
when the government, having him in cus- 
tody and having failed to arrange a cor- 
poreal lineup, made a photographic pres- 
entation to witnesses without the atten- 
dance of counsel. (The photographs were 
subsequently admitted in evidence over 
defense objection.) “The presentation of 
color photographs subsequent to arrest — 
indeed on the eve of trial—was like a 
lineup as being a critical stage of the 
prosecution requiring the presence of 
counsel for Ash within the meaning of 
Wade (United States v. Wade, 388 U.S. 
218).” 

While aware that the majority of courts 
which have ruled on the question have 
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held Wade inapplicable to photographic 


viewings and identifications, the D.C. Cir- 
cuit concluded 


“that in general, subject to certain ex- 
ceptions, Wade and its requirements of 
presence of counsel are applicable to a 
Government exhibition of photographs 
of a person in custody for an offense to 
witnesses called to identify the person 
who committed the offense... . 

“There may be a limited exception to 
this requirement, derived from special 
circumstances, as in exceptional cases 


where there is an on-going investiga- 


tion and time is of the essence... .” 


United States v. Ash, 461 F.2d 92 (D.C. 
Cir. 1972), 8 CLB 808. 


Court of Appeals, 3d Cir. A_ pretrial 
photographic identification of the accused 
which takes place after an accused has 
been arrested and charged by some judi- 
cial officer with a crime does not con- 
stitute a “critical stage” requiring the 
In so holding, the 
Third Circuit overruled its 1970 holding 
which had extended the principles of 
United States v. Wade, 388 U.S. 218 
(1968), to include photographic identifica- 
tions under such circumstances. Noting 
that the Wade decision had rested “solely 
on Sixth considerations,” 
namely the right of an accused to be con- 
fronted with the witness against him, the 
United States Court of Appeals held that 
there was no “confrontation” in such in- 
stances. The accused, said the court, “was 
not physically present and [was not] re- 
quired or entitled to participate by action 
or inaction.” Under the Wade decision, 
“the actual mischief sought to be avoided 
was the physical confrontation of an un- 
counseled defendant with his alleged 
victim and other witnesses.” While there 
was “logic and merit” to the argument 
that the very absence of the accused or 
his counsel from the proceeding makes it 
even more difficult for the accused to 


presence of counsel. 


Amendment 
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determine whether suggestive or im- 
proper techniques were employed, it was, 
nevertheless, “relatively simple to recon- 
struct identification by photographs in the 
presence of the judge and jury” to dis- 
cover whether any abuses occurred. 
United States ex rel. Reed v. Anderson, 
461 F.2d 739 (3d Cir. 1972), 8 CLB 807. 


§ 5.10. Arraignment and preliminary 

hearing (See also § 33.00.) 
United States Supreme Court Coleman v. 
Alabama, 399 U.S. 1 (1970), which pro- 
vided that an accused was constitution- 
ally entitled to the presence of counsel 
at a preliminary hearing, is not retroac- 
tive. Adams v. Illinois, 405 U.S. 278 (1972), 
8 CLB 329. 


§ 5.25. Misdemeanors 

United States Supreme Court Regardless 
of classification of offense as “petty” or 
“misdemeanor, an indigent defendant 
who has been deprived of counsel with- 
out making a knowing and_ intelligent 
waiver thereof may not under the Sixth 
Amendment be sentenced to a term of 
imprisonment. (The High Court declined 
to rule upon Sixth Amendment right to 
counsel requirement in instances where 
a defendant is not actually deprived of 
his liberty.) Argersinger v. Hamlin, — U.S. 
— (June 12, 1972), 8 CLB 704. 


§ 5.35. Right to continuance of trial to 
obtain new counsel 

Court of Appeals, 4th Cir. Where de- 
fendant, after withdrawal of his court- 
appointed counsel, indicated that he had 
privately secured an attorney whose agree- 
ment to represent him, however, was con- 
ditional upon the obtaining of a continu- 
ance, trial court’s refusal to grant said 
continuance was not an abuse of discre- 
tion, since the record failed to indicate 
any firm arrangements for representation 
and defendant was abiy represented by 
attorney he selected from list provided 
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by court. United States v. Lisk, 454 F.2d 
205 (4th Cir. 1972), 8 CLB 542. 


§ 5.40. Sentencing 

Maryland The fact that in the absence 
of defendant's trial counsel, another attor- 
ney appeared on. defendant’s behalf at 
time of sentencing but failed to officially 
file his appearance as co-counsel with 
clerk of court did not deprive defendant 
of his Sixth Amendment right to legal as- 
sistance. Annis v. State, 288 A.2d 195 (Md. 
Spec. App. 1972), 8 CLB 547. 


EFFECTIVENESS AND ADEQUACY 
OF REPRESENTATION 
§ 7.10. Conflict of interest in joint 
representation 
Court of Appeals, 4th Cir. Where an at- 
torney represented defendant and his two 
codefendants, one of who had implicated 
the defendant in a confession, in a joint 
trial, defendant was not deprived of the 
effective assistance of counsel in the ab- 
sence of any attempt on the part of the 
confessing codefendant to shift the blame 
onto defendant, thereby creating a conflict 
of interest. Miller v. Cox, 457 F.2d 700 
(4th Cir. 1972), 8 CLB 633. 


§ 7.15. Other conflicts of interest 
Missouri Appointment of city prosecutor 
to serve as counsel for indigent defendant 
on motion to vacate sentence did not con- 
stitute conflict of interest where city prose- 
cutor had no connection with the county 
prosecuting office representing _ state. 
Tucker v. State, 482 S.W.2d 454 (Mo. 
1972), 8 CLB 839. 


§ 7.52. Failure to make cpening 
statement or summation 
Michigan Failure of defense counsel to 
make any opening remarks does not con- 
stitute grounds for reversal absent any 
showing of prejudice. People v. Smith, 189 
N.W.2d 819 (Mich. Ct. App. 1971), 8 CLB 

92. 
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§ 7.60. Failure of trial counsel to protect 
client’s appellate rights 

Court of Appeals, 4th Cir. Fourth Cir- 
cuit ruling according habeas corpus relief 
to a convicted state defendant who had 
not been informed by his attorney or by 
the court of his right to appeal and of the 
time and manner in which one could be 
taken would not be given retroactive 
effect. Shiflett v. Virginia, 447 F.2d 50 
(4th Cir. 1971), 8 CLB 75. 


WAIVER OF RIGHT 
TO COUNSEL 


§ 7.70. In general 

Court of Appeals, 2d Cir. Where defen- 
dant, who appeared pro se, displayed little 
understanding of criminal procedure or of 
the means of defense, and the record did 
not indicate that he had been advised of 
his right to counsel or that he had know- 
ingly or intelligently waived that right, 
defendant was deprived of his right to as- 
sistance of counsel, despite the fact that 
he had been a member of the Bar since 
1943. United States v. Harrison, 451 F.2d 
1013 (2d Cir. 1971), 8 CLB 426. 


Illinois Where offenses for which defen- 
dant was convicted and sentenced to nine- 
teen days’ imprisonment were not punish- 
able by imprisonment in the penitentiary, 
it was not necessary that the record ex- 
pressly show that the defendant was ad- 
vised of his right to counsel at trial. People 
v. Palmeri, 275 N.E.2d 486 (Ill. App. 1971), 
8 CLB 260. 


North Carolina An indigent Negro, ar- 
rested for the then capital crime of rape, 
signed a waiver of the presence of coun- 
sel at police lineup. A state law, however, 
clearly provided that an indigent defen- 
dant could not waive his right to counsel 
in capital cases. Relying upon that law, 
defendant sought, unsuccessfully, to ex- 
clude in-court identification by witnesses 
who had been present at the lineup. It 
was held on appeal from his conviction 
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that the law was unconstitutional in that 
it unfairly discriminated against indigent 
defendants by depriving them of the same 
right to dispense with counsel enjoyed by 
other defendants. State v. Memes, 190 
§.E.2d 164 (N.C. 1972), 8 CLB 814. 


§ 7.71. Discharge of counsel as waiver 
of right to counsel 

Wisconsin Where defendant fired his ap- 
pointed counsel as case was about to be 
called for trial, trial court did not abuse 
its discretion in requiring defendant to 
proceed to trial without counsel since it 
was clear from statements of discharged 
counsel that disagreement as to conduct 
of case which had arisen between attorney 
and defendant had resulted from counsel’s 
refusal to fabricate alibi evidence. State v. 
Scarbrough, 197 N.W.2d 790 (Wis. 1972), 
8 CLB 78. 


§ 7.72. Right to defend pro se 
Court of Appeals, 2d Cir. Defendant, who 
insisted on conducting his own case, 


knowingly and intelligently waived his 
right to counsel despite failure of court 
to advise him against such self-representa- 
tion. United States v. Duty, 447 F.2d 449 
(2d Cir. 1971), 8 CLB 82. 


Court of Appeals, 10th Cir. Refusal of 
court, after defendant rejected offer of 
assigned counsel appointed for him, to 
grant his request for an “advisory counsel” 
to help him conduct his own defense, was 
not an abuse of discretion where defen- 
dant intelligently conducted his defense, 
prosecutor did not take unfair advantage 
of his technical inadequacies, and no plain 
errors or defects affected his substantial 
rights. The decision whether to appoint 
“advisory counsel” lies in the discretion 
of trial court, there being no constitutional 
violation in denying such request. Abuse 
of discretion in this matter rests upon de- 
termination as to whether or not defen- 
dant received fair trial. United States v. 
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De Pugh, 452 F.2d 915 (10th Cir. 1971), 8 
CLB 426. 


C. RIGHT OF CONFRONTATION 


§ 8.00. Codefendant’s statement 
Arkansas Where, in a joint trial, judge, 
over defense objection, permitted state’s 
witness to narrate oral confession of co- 
defendant who did not take stand without 
ordering deletion of portion implicating 
defendant, defendant was deprived of his 
Sixth Amendment right of cross-examina- 
tion, and prejudicial effect could not be 
cured by granting subsequent defense re- 
quest that cautionary instruction be given. 
Grooms v. State, 472 S.W.2d 724 (Ark. 
1971), 8 CLB 339. 


D. SEARCH AND SEIZURE 


§ 9.05. Property subject to seizure 
(See also § 81.10.) 

Court of Appeals, 2d Cir. Defendant could 
not validly claim that memo book seized 
under search warrant and containing de- 
fendant’s handwritten entries concerning 
disposition of stolen furs should have been 
suppressed because the Fifth Amendment 
would permit him to refuse to produce 
such evidence if he had possession. The 
Fourth Amendment does not protect 
broadly against seizures whose compul- 
sory production would be forbidden by 
the Fifth. United States v. Scharfman, 488 
F.2d 1352 (2d Cir. 1971), 8 CLB 254. 


BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 9.08. Retroactivity of search and 
seizure rulings 

Court of Appeals, 9th Cir. Katz v. United 
States, 389 U.S. 347 (1967), overruling 
cases holding that search and seizure of 
speech require some trespass or actual 
penetration of particular enclosure was 
not retroactive. White v. Schneckloth, 451 
F.2d 1317 (9th Cir. 1971), 8 CLB 337. 
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§ 9.15. — Sufficiency of underlying 
affidavit 

Nebraska Defendant, charged with mur- 
der, attacked the validity of a search war- 
rant which resulted in the discovery in 
his home of several explosive devices. He 
asserted that the police officer’s affidavit 
was based upon hearsay statements of an 
unidentified informant and failed to pro- 
vide, in accordance with Aguilar v. Texas, 
378 U.S. 108 (1964), some of the underly- 
ing circumstances from which the affiant 
concluded that the informant was reliable. 
The affidavit in question had recited that 
the police department had been informed 
that the person in control of the subject 
premises had kept explosives at the resi- 
dence and had said that they should be 
used against police officers; that the per- 
son in question was a known member of 
the National Committee to Fight Fascism 
which advocated the violent killing of 
police officers; and that one police officer 
had recently been killed with the resultant 
arrest of members of the organization. It 
was held that the recitals in the affidavit 
dealing with defendant's membership and 
position in an organization described as 
advocating violence against police officers 
and an actual occurrence of violence sup- 
plied the necessary “underlying circum- 
stances” to validate the warrant. In an 
opinion concurring in result but criticizing 
the majority holding, it was said: “When- 
ever active membership in an organization 
which advocates violence against the po- 
lice or any other group or segment of 
society and a public expression of individ- 
ual approval of such views, standing alone, 
becomes justification for the issuance of 
a search warrant whenever an incident of 
such violence occurs, the Fourth Amend- 
ment has lost its meaning.” A better ap- 
proach, it was suggested, would be to per- 
mit supplementation of the affidavit at the 
hearing on motion to suppress with evi- 
dence of additional information proven 
to have been known to the police at the 
time the affidavit was made but which, 
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due to the intensive pressures of the mo- 
ment, was not then set out. State v. Rice, 
199 N.W.2d 480 (Neb. 1972), 8 CLB 814. 


§ 9.20. — Validity of warrant on its face 
Court of Appeals, D.C. Cir. Search war- 
rant which described two apartments in 
a building, for one of which there was no 
probable cause, was validated (as meeting 
Fourth Amendment’s requirement that 
place to be searched be particularly de- 
scribed) by attachment to warrant of affi- 
davit which clearly stated which apart- 
ment was suspected of containing drugs. 
Moore v. United States, 461 F.2d 1236 
(D.C. Cir. 1972), 8 CLB 808. 


§ 9.30. — Manner of execution 
Pennsylvania Where police officers, act- 
ing pursuant to a valid search warrant, 
used a ruse to get defendant to open his 
door and then pushed their way into his 
apartment while announcing the search 
warrant, such procedure violated defen- 
dant’s right to “be given a reasonable op- 
portunity to surrender his privacy volun- 
tarily” and rendered search unreasonable. 
Commonwealth v. Riccardi, 283 A.2d 719 
(Pa. Super. 1971), 8 CLB 260. 


§ 9.40. — Necessity of obtaining a 
warrant 

Georgia Wiretap evidence obtained with- 
out proper warrants was inadmissible as 
violative of constitutional prohibition 
against unreasonable searches and seiz- 
ures, notwithstanding that act of conduct- 
ing wiretap itself might not have been 
unlawful. Farmer v. State, 184 $.E.2d 647 
(Ga. 1971), 8 CLB 260. 


§ 10.00. Search incident to a valid arrest 
— in general 

Court of Appeals, 7th Cir. Where de- 

fendant, out on bail, was rearrested with- 

out warrant because federal agents had 

learned of superseding indictment against 

him, said arrest was illegal since no change 
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in custodial status had been ordered. Evi- 
dence seized incident to arrest was there- 
fore inadmissible. United States v. Holmes, 
452 F.2d 249 (7th Cir. 1971), 8 CLB 338. 


Court of Appeals, 10th Cir. Federal stan- 
dards for determining admissibility of 
weapon seized after stopping of suspect 
vehicle by local police would prevail in 
federal prosecution for unlawful posses- 
sion of unregistered firearm despite ille- 
gality of such arrests under laws of that 
state and state law prohibiting admission 
in evidence of objects seized incidental 
to illegal arrest. United States v. Miller, 
452 F.2d 731 (10th Cir. 1972), 8 CLB 427. 


Florida Where traffic arrest was one 
which would have been made by a traffic 
officer on routine patrol, fact that arrest 
was made by nontraffic officer who sus- 
pected defendant of having committed 
burglary did not justify granting motion 
for suppression of evidence of burglars’ 
tools found in plain view. State v. Holmes, 
Fla., 256 So, 2d 32 (Fla. App. 1971), 8 CLB 
434. 


§ 10.19. — Probable cause 

Court of Appeals, D.C. Cir. District of 
Columbia Narcotic Vagrancy Act (subse- 
quently declared unconstitutional because 
of vagueness) could not serve as basis for 
prosecution for narcotics found in defen- 
dant’s possession at time of arrest for 
vagrancy where arrest was founded mere- 
ly on defendant's suspicious conduct in 
being observed on three successive occa- 
sions walking on street with known nar- 
cotics users. The fact that police may have 
acted in good faith under the statutory 
grant of power could not serve to deprive 
defendant of his Fourth Amendment right 
not to be arrested save upon probable 
cause. Hall v. United States, 459 F.2d 831 
(D.C. Cir. 1972), 8 CLB 803. 


Louisiana Fact that defendant had been 
convicted of attempted burglary of vic- 


tim’s house a year and a half before break- 
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in murder of victim and that there were 
similarities in the method used to gain 
entry into house (same window screen 
removed, same telephone wires cut), when 
considered in light of sparse population 
of area, constituted reasonable cause for 
arrest. State v. Dillard, 260 So. 2d 675 (La. 
1972), 8 CLB 705. 


Ohio Where ex-police officer received an 
anonymous tip which he relayed to police, 
the substance of which was that defen- 
dants were located at a stated address, 
had in their possession certain described 
stolen property, had criminal records, and 
were planning to leave town when they 
had disposed of certain stclen checks, 
police, who independently verified that 
defendants did in fact have police records 
and the property described had been 
taken in a certain robbery, had probable 
cause to arrest without warrant. State v. 
Heston, 289 N.E.2d 376 (Ohio 1972), 8 
CLB 547. 


Pennsylvania 


Police officer who saw de- 
fendant walking on street carrying two 


small packets in his hand and who knew 
that defendant had been charged with but 
not convicted of prior narcotics offenses 
had no probable cause to search defen- 
dant despite fact that defendant, when 
called to by officer, attempted to flee. 
“Flight alone does not constitute probable 
cause,” and situation was not altered by 
factor of prior arrests without convictions. 
Commonwealth v. Santiago, 393 A.2d 709 
(Pa. Super. 1971), 8 CLB 2609. 


Virginia Telephone tip by unnamed in- 
formant whose reliability was not demon- 
strated that a person answering to defen- 
dant’s name and description was on a cer- 
tain street carrying narcotics, even when 
coupled with officer's subsequent observa- 
tion that defendant had picked up his 
pace when he noticed officer; had held in 
his hand a small brown bank envelope 
commonly used for drug traffic in the area; 
and had appeared to be trying to get rid 
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of it, was insufficient to establish probable 
cause for his warrantless arrest. The en- 
velope could have been used for legit- 
imate purposes and “conclusory state- 
ment” that defendant was trying to get 
rid of it was the only other circumstance 
known to the officer at time of arrest. 

Oglesby v. Commonwealth, 191 S.E.2d 

216 (Va. 1972), 8 CLB 840. 

§ 10.20. — Manner of making arrest or 
entering premises as affecting 
validity of arrest or search 

It was not necessary for officer to 

have arrest warrant in his possession at 

time of making arrest. Shotgun found as 
result of search incidental to the arrest 
was therefore admissible in evidence. 

Raseley v. State, 470 S.W.2d 899 (Tex. 

Crim. App. 1971), 8 CLB 159. 


Texas 


§ 10.25. — Permissible scope of 
incidental search 


Court of Appeals, 10th Cir. Where two 


weeks after discovery of his illegal cache 
of explosives, defendant was arrested pur- 


suant to warrant, search of defendant's 
wallet conducted incidental to arrest 
which produced evidence o: « different 
crime, with which he was charged, name- 
ly illegal possession of another's selective 
service identification, was reasonable un- 
der Fourth Amendment. “The general 
rule is that incident to a lawful arrest, a 
search without a [search] warrant may 
be made of portable personal effects in 
the immediate possession of the person 
arrested. .. . We take notice that knives 

. can be concealed in wallets and that 
cards and addresses may disclose some of 
those who have conspired . . . in the com- 
mission of the crime charged.” United 
States v. Simpson, 453 F.2d 1028 (10th Cir. 
1972), 8 CLB 542. 


Minnesota Fact that defendant was hand- 
cuffed prior to search of bedroom in 
which he was arrested was not violative 
of rule of Chimel v. California, 385 U.S. 
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752 (1969), that when police arrest a sus- 
pect at a house, they may conduct a search 
incidental to arrest but must limit it to the 
suspect’s person and area within his im- 
mediate control from which he might gain 
possession of a weapon or destructive evi- 
dence. State v. Cox, 200 N.W.2d 305 
(Minn. 1972), 8 CLB 840. 


§ 10.50. — General search 

Texas Search of trunk of car after officer 
had stopped driver for weaving and ar- 
rested him for driving without a license 
was illegal despite driver's suspicious con- 
duct when stopped and the officer’s obser- 
vation of a pistol on rear seat of car. There 
was no connection between said arrest and 
opening of trunk. What resulted, there- 
fore, was a “condemned exploratory 
search.” Vaughn v. State, 477 S.W.2d 260 
(Tex. Crim. App. 1971), 8 CLB 547. 


§ 11.00. Consent — in general 

Wisconsin Defendant's consent to search 
his vehicle was not involuntarily given 
“merely” because it was given early in the 
morning while he was in custody after 
having twice refused to give such consent 
and although officers suggested that he 
would be “better off’ with reference to 
burglary charge if he consented to said 
search. Gautreaux v. State, 190 N.W.2d 
542 (Wis. 1971), 8 CLB 165. 


§ 11.05. — Need for warning 

Court of Appeals, 8th Cir. Where defen- 
dant, charged with possession of an un- 
registered firearm, was not advised of his 
constitutional right to refuse to consent 
to warrantless search, trial court did not 
err in refusing to grant motion to suppress 
since it appeared that defendant had been 


“aware of his rights under the constitu- 


tion.” Kilcrease v. United States, 457 F.2d 
1328 (8th Cir. 1972), 8 CLB 707. 


§ 12.00. Stop and frisk 
United States Supreme Court Connect- 
icut police officer who received “tip” from 
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an unnamed informant that a person 
peacefully seated in parked car late at 
night in a high-crime area was carrying 
a gun in his waistband and was in posses- 
sion of narcotics acted properly and with- 
in scope of “stop and frisk” rule when he 
approached car, told driver to get out, and, 
upon driver's merely rolling window 
down, reached in, discovered gun inside 
defendant’s waistband, and then con- 
ducted search incidental to arrest which 
produced quantity of heroin. Adams v. 
Williams, — U.S. — (June 12, 1972), 8 CLB 
705. 


Court of Appeals, 8th Cir. State may not 
evade Fourth Amendment limitations on 
momentary detentions or seizures of per- 
sons for questioning by describing such 
actions as “routine police precedure.” Test 
is whether circumstances are sufficiently 
suspicious to warrant man of reasonable 
caution taking such action. United States 
v. Nicholas, 448 F.2d 622 (8th Cir. 1971), 
8 CLB 158. 


Delaware Where defendant was arrested 
for minor offense of hitchhiking, “protec- 
tive” search of his suitcases standing be- 
side him on ground which produced bag 
of marijuana was permissible despite ar- 
resting officer's testimony that he had no 
reason to suspect defendant was carrying 
weapons and did not fear for his safety. 
Requirements of Terry v. Ohio, 392 U.S. 1 
(1968), apply only to stop-and-frisk con- 
frontations and not to situations, as here, 
where a prior lawful arrest has taken 
place. Such situations are governed by 
Chimel v. California, 395 U.S. 752 (1969), 
and permit an officer to automatically 
“without regard to subjective reasons” 
search the arrestee within his immediate 
control to assure nonaccess to weapons. 
Defendant's contention that he had no 
easy access to closed suitcases, and that 
officer could easily have handcuffed him 
or put the suitcases aside, was without 
merit since it went only to the reasonable- 
ness of the search at the time of arrest 
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but failed to take the entire period of cus- 
tody until delivery to magistrate into con- 
sideration during which time the officer 
would have been required to “act as por- 
ter.” State v. Culver, 288 A.2d 279 (Del. 
1972), 8 CLB 547. 


§ 13.00. Search by private person 

Court of Appeals, 5th Cir. Search and 
seizure conducted without warrant by po- 
lice officer who was invited upon prem- 
ises because of family relationship was 
nevertheless an official act and therefore 
violative of defendant’s constitutional 
rights. United States v. Clarke, 451 F.2d 
584 (5th Cir. 1971), 8 CLB 255. 


Court of Appeals, 7th Cir. Where railroad 
policemen who searched defendant's truck 
carried guns and apparently had the 
power to arrest under state law, govern- 
ment’s contention that railroad policemen 
were private persons had to be rejected 
and Fourth Amendment exclusionary rule 
applied. United States v. Belcher, 448 
F.2d 494 (7th Cir. 1971), 8 CLB 157. 


§ 14.00. Border search 

Court of Appeals, 9th Cir. Where immi- 
gration officers in a random check for 
illegally entering immigrants stopped de- 
fendant’s car fifty miles north of Mexican 
border and found instead marihuana con- 
cealed under a rear seat, defendant, 
charged with transportation of imported 
marihuana, was not entitled to suppres- 
sion of evidence. Search under seats was 
reasonable in view of known criminal 
practice to hide smuggled aliens in this 
manner. (Immigration officers are em- 
powered under 8 U.S.C. § 1357 to stop 
and investigate automobiles for concealed 
aliens within 100 air miles of borders 
without showing of probable cause.) Dis- 
senting opinion argued that literal inter- 
pretation of said statute would unconsti- 
tutionally authorize search of any person 
or vehicle within prescribed area “at any 
time or place on no more than subjective 
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suspicion” even without there being a 
“reasonable certainty” that the contents 
of the vehicle were present at time of 
entry. United States v. Almeida-Sanchez, 
451 F.2d 459 (9th Cir. 1971), 8 CLB 335. 


Court of Appeals, 9th Cir. Defendant who 
was “strip-searched” at border was or- 
dered to turn and bend over. The inspec- 
tress, noticing a condom protruding from 
her vagina, inspected the vaginal cavity 
and recovered contraband heroin. Held, 
that although inspection of vaginal cavity 
can only be performed where there is a 
“clear indication” or “plain suggestion” of 
contraband concealed therein (as opposed 
to the reasonable-suspicion test applicable 
to the rest of the body), the examination 
of the vaginal area did not commence 
with defendant’s having complied with 
the order to turn and bend ever but 
only after the observance of the condom 
which, when added to the suspicious be- 
havior and appearance which had justified 
the original search, provided the basis for 
the vaginal inspection. United States v. 
Matthews, 453 F.2d 1237 (9th Cir. 1972), 
8 CLB 542. 


§ 16.00. Automobile searches 


California Defendant, having run out of 
gas, pulled into an abandoned parking lot 
and fell asleep in his car. Police awakened 
him and subsequently arrested him for an 
outstanding traffic violation. Despite his 
refusal to permit them to do so, they in- 
sisted on taking his coat and other valu- 
able property lying on back seat with 
them in order to prevent them from being 
stolen. Defendant was charged with pos- 
session of the marihuana which was found 
in the coat. Held, this was not a search 
incidental to an arrest, and the danger of 
theft from leaving defendant's property in 
an untended car did not constitute an 
“exigent situation” that justified warrant- 
less search over his stated desire that 
police leave the property undisturbed. 
Furthermore, defendant’s reluctance to 
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permit the police to seize his property for 
safekeeping could not be relied on as 
suspicious behavior in support of theory 
that the officers had probable cause to ar- 
rest defendant for receiving stolen prop- 
erty. People v. Miller, 496 P.2d 1228 (Cal. 
1972), 8 CLB 711. 


Florida A driver, who after being stopped 
for speeding “asked” the officer to search 
the car, was not entitled to suppression 
of a bag of marihuana observed by offi- 
cer. Furthermore, it was “doubtful” if de- 
fendant could object to search of the car 
in any event since, although the sole occu- 
pant, she was not the legal owner thereof. 
State v. Patterson, 254 So. 2d 398 (Fla. 
Dist. Ct. App. 1971), 8 CLB 92. 


Michigan A police officer stopped defen- 
dant for failing to make proper turn signal 
and asked whether he was carrying con- 
traband of any kind. Upon receiving an 
answer of “no” and being refused permis- 
sion to search inside of car, the officer 
entered the car in order to check “if his 
turn signal was okay” and found an un- 
licensed pistol protruding from the back- 
rest on the seat. It was held that “not- 
withstanding the somewhat tenuous rea- 
son for entering the car,” the officer was 
acting within the law in entering for the 
stated purpose, particularly because the 
automobile, a foreign make, carried a turn 
signal on the right-hand side of the steer- 
ing column. People v. Smith, 197 N.W.2d 
528 (Mich. App. 1972), 8 CLB 710. 


Minnesota Police who stopped defen- 
dant’s automobile for failure to signal a 
turn and for defective taillights were not 
justified in searching defendant either for 
weapons or contraband unless they had 
probable cause for believing him to be 
armed and dangerous. State v. Curtis, 
190 N.W.2d 631 (Minn. 1971), 8 CLB 164. 


New York Warrantless search of defen- 
dant’s car while he was being booked in 
stationhouse was valid, though not inci- 
dental to arrest and lacking in probable 
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cause, where conducted for purposes of 
vouchering contents pursuant to police 
regulations. People v. Kern, 324 N.Y.S.2d 
442 (New York City Crim. Ct. 1971), 8 
CLB 92. 


Tennessee An off-duty patrolman who, as 
a prospective purchaser on a used car lot, 
opened a car door and took down serial 
number on door frame from which it was 
determined that car was stolen did not 
conduct an unreasonable search and sei- 
zure. Shelton v. State, 479 S.W.2d 817 
(Tenn. Crim. App. 1972), 8 CLB 710. 


§ 18.00. Exigent circumstances 
California Police officer who was called 
by landlady to take charge of tenant’s six- 
year-old child who had been found crying 
outside apartment after mother had gone 
off, leaving her alone, was not confronted 
by an “emergency” of sufficient nature to 
justify officer’s gaining entry into apart- 
ment by means of landlady’s key, result- 
ing in his discovery of marihuana. “In 
the absence of a showing of true necessity 
—that is, an imminent and substantial 
threat to life, health, or property — the 
constitutionally guaranteed right to pri- 
vacy must prevail.” Officer’s entry into 
empty apartment after he had been told 
by child that defendant was not at home 
and had received no answer to his knock 
on the speculation that perhaps she was 
inside but somehow incapacitated and in 
need of help, was an “implausible” at- 
tempt to create an emergency where none 
existed. People v. Smith, 496 P.2d 1261 
(Cal. 1972), 8 CLB 711. 


MOTIONS TO SUPPRESS 


§ 20.00. Standing 

Court of Appeals, 3d Cir. I. Where A, 
acting at the behest of police, searched 
his own car and found a shotgun hidden 
there by B who, in turn, had stolen it 
from defendant, who was then in jail, de- 
fendant, charged with illegal possession 
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of of an unregistered weapon, had stand- 
ing to challenge the constitutionality of 
the search at a suppression hearing, de- 
spite his denial of ownership, since “where 
a possessory crime is charged, the indict- 
ment suffices to confer standing.” United 
States v. West, 453 F.2d 1351 (3d Cir. 
1972), 8 CLB 543. 


Court of Appeals, 3d Cir. Search was law- 
ful despite the fact that A had acted as 
agent of the police after having been 
threatened with prosecution should he 
fail to turn up the gun, since he never- 
theless remained the owner of the 
searched automobile and since any taint 
of coercion of consent to search was dis- 
sipated by three-day interim between the 
threat and the search. United States v. 
West, 453 F.2d 1351 (3d Cir. 1972), 8 CLB 
543. 


Court of Appeals, 9th Cir. A defendant, 
charged with narcotics violations, does 
not have the standing to challenge the 
legality of the search of his accomplice’s 
body cavity. United States v. Johnson, 
454 F.2d 700 (9th Cir. 1972), 8 CLB 543. 


Georgia Defendant who was apprehended 
in a stolen vehicle had no standing to 
raise constitutional claim based on subse- 
quent warrantless search of automobile by 
police, since “the right to object to an un- 
reasonable search and seizure is a privi- 
lege which is personal to those whose 
rights have been infringed.” Dutton v. 
State, 188 $.E.2d 799 (Ga. 1972), 8 CLB 
711. 


Maryland Where police flagged down 
stolen vehicle, searched it, and found nar- 
cotics paraphernalia and concealed weap- 
on, defendant driver charged with poses- 
sion of said paraphernalia and had no 
“standing” to object to search of said vehi- 
cle (as lacking probable cause) since he 
had “no legitimate presence” within the 
vehicle. Palmer v. State, 286 A.2d 572 
(Md. Spec. App. 1971), 8 CLB 344. 
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§ 21.20. — Disclosure of informant’s 
identity 

Maryland Where police officers acted 
upon an alleged tip from a reliable infor- 
mant in approaching a specifically de- 
scribed defendant at a specifically de- 
scribed location and, upon observing the 
defendant drop on the ground a cigarette 
in which he found white powder, arrested 
him, denial of defense request for dis- 
closure of informer’s name in order to 
challenge probable cause to arrest was 
not in error. Where there is “adequate 
evidence of the reliability of the infor- 
mant, on the basis of past performance, 
and of the reliability of the information 
on the basis of specificity and immediacy 
. . . these two elements . . . give eviden- 
tiary support to the existence of a reliable 
informer, rather than one invented for the 
purpose of the case, and it is unnecessary 
to demonstrate his existence.” People v. 
Castro, 327 N.Y.S.2d 632 (Ct. App. 1971), 
8 CLB 344. 

§ 21.30. — Right to hearing on truth of 
allegations in supporting 
affidavits 

Louisiana The issuance of a search war- 
rant, though ex parte, represents a con- 
clusive judicial holding on the existence 
of probable cause justifying its issuance. 
Lower court, therefore, in passing upon 
validity of search warrant issued by 
another judge of same court, erred in tak- 
ing of evidence purporting to show that 
unnamed informant upon whom police 
officer based his affidavit had provided 
officer with false information. State v. 
Ancelmo, 256 So. 2d 98 (La. 1971), 8 CLB 
434. 


ELECTRONIC EAVESDROPPING 


§ 22.50. Electronic eavesdropping — 

in general 
Colorado An arrested person seeking to 
obtain counsel over the telephone while 
being held at county jail has no reason- 
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able Fourth Amendment expectation of 
privacy. Therefore, statement “overheard” 
by jailer that “I am the one who shot him” 
was admissible in evidence. There was, 
furthermore, no violation of defendant’s 
right to effective representation in view 
of lower court’s finding that the conver- 
sation was accidentally overheard and not 
monitored. People v. Gallegos, 499 P.2d 
315 (Colo. 1972), 8 CLB 814. 

§ 22.55. — Consent of one of parties to 
telephone conversation 

Court of Appeals, Ist Cir. Where govern- 
ment witness, in exchange for promise of 
suspended sentence in unrelated case, 
telephoned the defendant and permitted 
said conversation to be recorded, defen- 
dant could not validly object to admission 
of wiretap into evidence on the ground 
that having been induced by a promise of 
leniency, witness’s consent was not volun- 
tary. “We do not view a promise of 
leniency with respect to a pending indict- 
ment as coercive. . . .” United States v. 
Silva, 449 F.2d 145 (Ist Cir. 1971), 8 CLB 
159. 


E. SELF-INCRIMINATION 
NONTESTIMONIAL ASPECTS 


§ 23.00. Silence as an admission 

Georgia The admission, over objection, of 
testimony that defendant, charged with 
drunken driving, refused to take intoxi- 
meter test, violated defendant's constitu- 
tional protection against self-incrimina- 
tion and was reversible error. Johnson v. 
State, 188 S.E.2d 416 (Ga. App. 1972), 8 
CLB 711. 


OTHER ASPECTS 


§ 23.80. Right of defendant to refuse to 
submit to examination by state 
psychiatrist where defense is 
insanity 

Florida Defendant, charged with murder, 

was required under Florida law to coop- 
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erate with court-appointed psychiatrists 
in answering questions or, in the alterna- 

tive, be precluded from offering the tes- 
“ timony of his own psychiatrist to support 
his defense of insanity. At trial, over de- 
fense objections, the court-appointed 
psychiatrist was permited to answer ques- 
tions concerning the details of the shoot- 
ing as related to him during the examina- 
tion. 

Defendant's conviction was reversed on 
the ground that the procedural rule re- 
quiring defendant’s cooperation in con- 
nection with the plea of insanity could 
not be so interpreted as to deprive him 
of his right not to incriminate himself. To 
the extent then that the statute vitiated 
privileged communications and allowed 
court-appointed psychiatrists to testify 
directly as to facts elicited from a defen- 
dant during the course of a compulsory 
examination on the question of sanity, it 
was unconstitutional. McMunn v. State, 
264 So. 2d 868 (Fla. App. 1972), 8 CLB 
815. 


§ 23.85. Testimony before grand jury 


pursuant to subpoena 
Court of Appeals, D.C. Cir. Where fed- 
eral grand jury witnesses refused to an- 
swer questions on the ground that they 
were the product of illegal wiretaps, and 
district court summarily found them to be 
in civil contempt, contempt holdings 
would be reversed. Mere assertion by 
witnesses that unlawful wiretaps had 
been used against them required govern- 
ment to affirm or deny allegation, if it 
wished to go forward with interrogation. 
Provision of Omnibus Crime Control Act 
(18 U.S.C. § 3504(a)(1)) prohibiting intro- 
duction of evidence derived from unlaw- 
ful wiretaps in any trial, hearing, or other 
proceeding before any court or grand jury 
was applicable to “mere witnesses.” 
Grants of immunity from prosecution 
could be effective only if the witness to 
whom it is intended is then under investi- 
gation for one of the crimes itemized in 
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the pertinent immunity statute. In re 
Evans, 452 F.2d 1239 (D.C. Cir. 1971), 8 
CLB 424. 


Court of Appeals, Ist Cir. Where govern- 
ment makes sufficient disclaimer of hav- 
ing conducted any illegal wiretaps against 
grand jury witness personally, she is re- 
quired to answer questions put to her and 
has no standing as an “aggrieved person” 
to press a claim that her questioning re- 
sulted from leads obtained from illegal 
taps upon someone else. United States v. 
Doe, 451 F.2d 466 (Ist Cir. 1971), 8 CLB 
251. 


§ 23.96. Duty to pay tax 

Court of Appeals, 8th Cir. Defendant who 
pleaded guilty to possession of marihuana 
without payment of transfer tax could not 
»e deprived of right to raise, retroactively, 
absolute defense of unconstitutionality of 
statute despite fact that said guilty plea 
involved bargaining which resulted in dis- 
missal of counts for which said defense 
was not available. Hupert v. United 
States, 448 F.2d 668 (Sth Cir. 1971), 8 
CLB 153. 


Court of Appeals, 8th Cir. Defendant who 
in 1967 pleaded guilty to unlawfully ac- 
quiring marihuana without paying trans- 
fer tax was entitled to retroactive appli- 
cation of holdings in United States v. 
Covington, 395 U.S. 57 (1969), and Leary 
v. United States, 395 U.S. 6 (1969), that 
timely assertion of the privilege against 
self-incrimination was a complete defense 
to prosecution under that section. Asser- 
tion of privilege in postconviction motion 
was “timely” for purposes of retroactivity. 
Guilty plea at time it was entered could 
not constitute waiver of a “known” right. 
Scogin v. United States, 446 F.2d 416 (8th 
Cir, 1971), 8 CLB 84. 


Court of Appeals, 9th Cir. Defendant who 
had already served sentence, following 
plea of guilty to transferring marihuana 
without payment of tax, prior to United 
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States Supreme Court decision that invo- 
cation of privilege against self-incrimina- 
tion would be a complete defense to such 
a charge, was still entitled to have judg- 
ment set aside. Nararro v. United States, 
449 F.2d 113 (9th Cir. 1971), 8 CLB 250. 


F. SPEEDY TRIAL 


§ 24.00. Length of delay 

Court of Appeals, 2d Cir. Delay of four 
and one-half years between alleged of- 
fense and trial was not prejudicial where 
it took three and one-half years to obtain 
the cooperation of coparticipants without 
whose testimony defendant could not 
have been brought to trial; the only sub- 
stantial prejudice claimed was the in- 
ability to subpoena a witness who had 
given FBI description of person other 
than defendant in connection with rental 
of vehicle later used in hauling stolen 
merchandise; and the defendant failed to 
seek disclosure of name of witness during 
the trial. United States v. Augello, 452 
F.2d 1135 (2d Cir. 1971), 8 CLB 427. 


Pennsylvania Delay of eighteen months 


between time of filing of arrest detainer 
and listing of defendant for trial raised 
issue of basic human rights and therefore 
constituted an exception to rule that in- 
terlocutory orders (in this case, denying 
petition to quash indictment) are not ap- 
pealable. Commonwealth v. Bunter, 282 
A.2d 705 (Pa. 1971), 8 CLB 165. 


Pennsylvania Delay of more than 120 days 
in bringing defendant to trial after he had 
been delivered from federal prison where 
he had been incarcerated did not con- 
stitute denial of speedy trial under Inter- 
state Agreement on Detainers since fed- 
eral government was not a signatory 
thereto; nor did provisions of said Act 
constitute constitutional rule of thumb. 
Commonwealth. v. Bunter, 282 A.2d 705 
(Pa. 1971), 8 CLB 165. 


§ 24.02. Nature of delay 
Florida The desire of the prosecution to 


861 


gain strategic advantage over defendant 
by ensuring that a co-defendant’s trial 
would occur first was not “an exception- 
al circumstance” within the meaning of 
state’s speedy trial law justifying the hold- 
ing of defendant’s trial beyond the pre- 
scribed 180-day period. State ex rel. Har- 
ris v. Wehle, 260 So. 2d 887 (Fla. 1972), 
8 CLB 637. 


Michigan Where fourteen months of 
twenty-seven month delay in bringing 
murder case to trial resulted from ulti- 
mately successful appeal by defendant 
from denial of petition for appointment of 
counsel, such delay did not constitute 
denial of right to speedy trial. People v. 
Chism, 189 N.W.2d 435 (Mich. Ct. App. 
1971), 8 CLB 93. 


South Dakota Although defendant who 
was serving prison sentence on another 
charge could not be said to have been 
greatly prejudiced two-year delay in ac- 
cording him a trial, application of “bal- 
ancing test” enunciated in Barker v. 
Wingo, Warden, 92 S.Ct. 2182 (requiring 
“ad hoc” consideration of such factors as 
length of delay, reason for delay, defen- 
dant’s assertion of his right, as well as 
prejudice of defendant), necessitated dis- 
missal of charges where defendant was 
confined within same state, had frequent- 
ly requested a speedy trial, and no jus- 
tifiable reason for delay was shown. 
State v. Starnes, 200 N.W.2d 244 (N.D. 
1972), 8 CLB 840. 


§ 24.05. Contemplation of delay 

United States Supreme Court In deter- 
mining whether a defendant has been 
accorded a speedy trial, period to be con- 
sidered does not commence to run from 
date when prosecution became aware of 
the alleged crimes but from date of the 
arrest or charging of defendants. Viola- 
tion of due process because of excessive 
or undue delay in seeking an indictment 
so as to entitle defendants to dismissal of 
charges is conditioned upon showing of 
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actual prejudice from such delay. United 
States v. Marion, 404 U.S. 307 (1971), 8 
CLB 150. 


Court of Appeals, 2d Cir. Preindictment 
delay of nearly four years did not violate 
due process where defendants failed to 
show that the delay caused substantial 
prejudice to their rights to a fair trial or 
that the delay was a purposeful device 
to gain tactical advantage over them. It 
was insufficient to merely allege that 
memories of witness would necessarily be 
dimmed by virtue of the delay. United 
States v. Edwards, 458 F.2d 875 (2d Cir. 
1972), 8 CLB 707. 


Court of Appeals, 3d Cir. Delay of fifty- 
five months between initiation of SEC 
public administrative proceedings and 
time of indictment and delay of twenty- 
two months between referral of case to 
United States Attorney for prosecution for 
violation of federal securities law and 
time of indictment did not violate defen- 
dant’s Sixth Amendment rights or the rule 
relating to unnecessary delay in bringing 
an accused to trial, since the indictment 
was handed down within the applicable 
statute of limitations and no right under 
the Sixth Amendment or the rule attached 
to preindictment, prearrest delay. United 
States v. Dukow, 453 F.2d 1328 (3d Cir. 
1972), 8 CLB 544. 


G. IDENTIFICATION PROCEDURES 


§ 25.00. Right to counsel 

United States Supreme Court Uncoun- 
seled post-arrest but preindictment iden- 
tification by victim in one-to-one confron- 
tation at police station did not constitute 
a “critical stage in the criminal prosecu- 
tion” under rule of United States v. Wade, 
388 U.S. 218 (1967), and Gilbert v. Cali- 
fornia, 388 U.S. 263 (1967), since criminal 
proceedings had not yet been initiated by 
way of formal charge, preliminary hear- 
ing, indictment, information, or arraign- 
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ment. The Wade-Gilbert decisions de- 
rived from the Sixth and Fourteenth 
Amendment right to counsel rather than 
the Fifth Amendment privilege against 
self-incrimination. | Miranda _ decision, 
based exclusively upon privilege against 
self-incrimination, did not apply where 
the accused was required to exhibit his 
physical characteristics rather than to 
disclose any knowledge he might have. 
Decision was 5 to 4, Brennan, Douglas, 
Marshall, and White dissenting. Dissent 
asserted that arrest was part of adversary 
criminal process, that reasons which un- 
derlay Wade decision, namely, “the dan- 
gers inherent in eyewitness identification 
and the suggestibility inherent in the con- 
text of the pre-trial identification” applied 
with the same force after an arrest had 
occurred after the start of formal prosecu- 
torial proceedings. Kirby v. Illinois, — 
U.S. — (June 7, 1972), 8 CLB 629. 


§ 25.03. Suggestiveness of identification 
procedure 

Court of Appeals, D.C. Cir. On day of 
defendant's trial for armed robbery of a 
supermarket, fourteen months after the 
event, the prosecutor for the first time 
showed to two eyewitnesses the photo- 
graphs of a formal counseled lineup 
which had been attended by a third eye- 
witness. It was held that this showing 
was not under the circumstances imper- 
missibly suggestive and did not have a 
bearing upon the in-court identification 
made directly thereafter— despite the 
lapse of time between the robbery and 
trial. “Timing, a matter which normally 
goes to the weight of the evidence and 
credibility of the witnesses, not the ad- 
missibility of an identification is within 
jury’s province.” United States v. King, 
461 F.2d 152 (D.C. Cir. 1972), 8 CLB 805. 


Illinois Where defendant, a Negro, was 
tentatively identified by victim who stated 
that he couldn't be sure from black-and- 
white picture shown to him during photo- 
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graphic lineup and thought that a color 
photograph would better show up the 
man’s complexion, positive identification 
from subsequent color photograph was 
not tainted by suggestiveness. People v. 
Jackson, 277 N.E.2d 900 (Ill. App. 1972), 
8 CLB 433. 


North Carolina Where police officer who 
chased and lost kidnapper was called to 
police station more than twelve hours 
later to identify defendants who had been 
arrested by other officers, the identifica- 
tion, although made prior to defendants 
being represented by counsel, could not 
be construed to be either lineups or one- 
to-one confrontations within meaning of 
Wade. State v. Cox, 188 S.E.2d 356 (N.C. 
1972), 8 CLB 709. 


Virgiaia The mere fact that victim identi- 
fied defendant's brother, rather than de- 
fendant, at police physical lineup did not 
convert victim’s prior photographic line- 
up at which defendant was identified as 
the culprit into “a critical stage of the 
prosecution” entitling defendant to the 
presence of counsel thereat. Furthermore, 
police officer’s admission that at time he 
handed photographs to victim for identi- 
fication, he had expressed the belief that 
the assailant was among those pictured 
was not impermissibly suggestive since it 
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did not amount to an indication that the 
police had other evidence beyond that 
one of the persons pictured had com- 
mitted the crime. Drewry v. Common- 
wealth, 191 $.E.2d 178 (Va. 1972), 8 CLB 
§39. 


§ 25.30. Prior identification as affecting 
testimony 
Court of Appeals 3d Cir. Where trial 
court denied defendant's timely request 
for a_ pretrial hearing to determine 
whether identification was tainted by en- 
counter between witness and defendant 
in courtroom corridor immediately before 
trial, case would be remanded for hearing 
to determine whether an_ intentional 
“critical confrontation” had occurred and, 
if so, whether the courtroom identifica- 
tion had an independent source. United 
States v. Furtney, 454 F.2d 1 (3d Cir. 
1972), 8 CLB 541. 


§ 25.32. Right to have a lineup 

Court of Appeals, 9th Cir. FBI’s denial of 
defendant's request for lineup to test 
accuracy of witness's prior identification 
from group of photographs did not de- 
prive him of a constitutional right. United 
States v. Kennedy, 450 F.2d 1089 (9th 
Cir. 1971), 8 CLB 253. 


PART II] — THE CRIMINAL PROCEEDING — FROM 
ARREST TO APPEAL 


A. THE INITIAL STAGES 


§ 30.05. Murder cases — jurisdiction 

Florida Inasmuch as the term “capital 
punishment” refers to crimes punishable 
by death, state district courts previously 
having original jurisdiction to try capital 
offenses such as murder no longer, since 
Supreme Court decision in Furman v. 
Georgia, have such jurisdiction and such 
cases must be tried in lesser courts of 
record having original jurisdiction over 


noncanital felonies. Since murder in the 
first c gree is no longer to be considered 
as a capital offense, future trials for such 
offenses may be conducted before juries 
of six as previously provided by statute 
for noncapital cases. Donaldson v. Sach, 
265 So. 2d 499 (Fla. 1972), 8 CLB 839. 


§ 32.75. Right to bail — justification of 
sureties, etc. 

Court of Appeals, D.C. Cir. Defendant, 

held on charge of murder in the second 
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degree, was entitled to limited time re- 
lease in custody of United States marshal 
under 23 D.C. Code § 1321 (b)(2) in order 
to locate exculpatory witnesses upon a 
good faith showing of his counsel that 
without their assistance defendant had no 
viable defense, and notwithstanding the 
fact that defendant asserted he could only 
identify the defendants on sight and could 
not name them. To hold that “good 
cause,” as required by the provision, can 
only be shown when the defendant al- 
ready knows the identity of the witnesses 
who may have pertinent information 
would undercut the purpose and _ utility 
of the provision; that purpose being to 
minimize the “sporting contest” aspect of 
adversary proceedings. “The good faith 
of the appellant in his contention that 
there do exist witnesses who can excul- 
pate him, is not closed to judicial scru- 
tiny; but denial of custodial release on 
the basis of mere skepticism, without any 
basis in the record, would be tantamount 
to prejudging the issue of guilt.” United 
States v. Reese, 463 F.2d 830 (D.C. Cir. 
1972), 8 CLB 828. 


§ 32.95. Fee for bail 

United States Supreme Court Illinois 
“free” bail system which deducts a fee 
amounting to 1 percent of the total 
amount of the bail when remitting to 
persons who posted 10 percent of the 
aggregate bail but takes no fee from per- 
sons who had put up entire amount of bail 
or who had been released on their per- 
sonal recognizance did not violate equal 
protection of the law (by favoring rich 
over poor defendants) since release on 
personal recognizance was not condi- 
tioned upon economic status and persons 
depositing full amount of bail are less 
likely to give rise to expenses associated 
with the jumping of bail. Furthermore, 
Illinois bail system is a marked step for- 
ward for poor persons over former bail 
bond situation where entire 10 percent 
fee was retained; and distinction herein 
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drawn falls far short of “invidious dis- 
crimination.” The failure to remit said 1 
percent to persons subsequently found 
to be innocent did not constitute a court 
cost taxed against the victorious party 
but was an administrative charge imposed 
upon all persons, whether innocent or 
guilty, who availed themselves of the 
benefit of the system. Schilb v. Kuebel, 
404 U.S. 357 (1971), 8 CLB 148. 


§ 33.60. Grand jury proceedings 

Court of Appeals, 3d Cir. Where prosecu- 
tor told federal grand jury that they would 
not hear testimony from a key govern- 
ment informer because “he would be put- 
ting himself in danger in coming to Phila- 
delphia, because the proposed defendants 
in this case . . . are connected with or- 
ganized crime and could harm _ him,” 
prosecutor's comment, though improper, 
was not of “constitutional dimension,” nor 
serious enough to invalidate the indict- 
ment. United States v. Riccobene, 451 
F.2d 576 (3d Cir. 1971), 8 CLB 252. 


Court of Appeals, 9th Cir. Grand jury wit- 
ness could not refuse to answer questions 
on ground of improper exclusion from 
grand jury of eighteen- to twenty-year- 
olds given the right to vote under the 
Twenty-Sixth Amendment. The Federal 
Jury Selection Service Act precludes ex- 
clusion only on account of race, color, 
religion, sex, national origin, or economic 
status. Judicial notice was taken that 
eighteen- to twenty-year-olds were likely 
to be away from home communities or at 
college so that it would represent a hard- 
ship upon them: and ai interruption of 
their education to include them as jurors. 
United States v. Duncan, 456 F.2d 1401 
(9th Cir. 1972), 8 CLB 631. 


Mississippi Where grand jury investi- 
gating riots and killings at Jackson State 
University in May 1970 severely criticized 
Russell Davis, Mayor of Jackson, Missis- 
sippi, but did not return indictment or 
presentment charging him with official 
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misconduct, petition to expunge that por- 
tion of its report reflecting on his conduct 
would be granted on theory that grand 
jury had exceeded its powers by subject- 
ing him to “a quasi-official accusation 
resulting from secret ex parte proceedings 
in which there is no opportunity available 
for presenting a formal defense.” In re 
Davis, 257 So. 2d 884 (Miss. 1972), 8 CLB 
635. 


Texas Refusal to grant motion to quash 
indictment because of unauthorized pres- 
ence of two police officers while grand 
jury was hearing testimony of witnesses 
was not error absent a showing that 
police officers were “coordinating” or in- 
fluencing testimony of witnesses. Baldwin 
v. State, 478 S.W.2d 476 (Tex. Crim. App. 
1972), 8 CLB 635. 


§ 33.63. — Indictment and information 
Court of Appeals, 3d Cir. Where defen- 
dant was indicted as “Richard Joseph 
Beedle a/k/a Richard Bedle” because 
prosecuting attorney had made a mistake 
in spelling the defendant's name, failure 
to grant motion to strike the alias was 
error since the alias served no useful pur- 
pose and could only prejudice the defen- 
dant. United States v. Beedle, 463 F.2d 
721 (3d Cir. 1972), 8 CLB 829. 


§ 33.70. Subpoenas 

New York Newspaper was not entitled to 
order quashing subpoena duces tecum re- 
quiring it to produce original manuscript 
of inmate who participated in prison riot 
where district attorney preparing pros- 
ecution of inmate described same as a 
“confession” and inmate was accorded by- 
line in published article. State’s Civil 
Rights Law, which prohibits the holding 
of any professional journalist in contempt 
of any court for refusing to disclose any 
news or the source of any news coming 
into his possession in the course of obtain- 
ing news for publication, did not bar 
compelled disclosure where article iden- 
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tified informant since “implicit” in the 
phrase “in the course of gathering or ob- 
taining news for publication” is the ele- 
ment of confidentiality. People v. Wolf, 
329 N.Y.S.2d 291 (N.Y. Sup. Ct. 1972), 8 
CLB 635. 


§ 33.72. Privilege against 
self-incrimination 

Court of Appeals, 2d Cir. Witness before 
grand jury who was held in civil con- 
tempt for refusing to give samples in her 
handwriting of names which purportedly 
had been forged had no grounds for 
claiming that the furnishing of such ex- 
emplars constituted a search and seizure 
under Fourth Amendment, thereby re- 
quiring a preliminary showing of probable 
cause to believe that her handwriting 
resembled that of a person whom the 
government had probable cause to believe 
had committed a crime. Handwriting and 
voice exemplars, unlike the compelled 
taking of blood tests, “fall on the other 
side of the line where no reasonable ex- 
pectation of privacy [before a grand jury] 
exists.” United States v. Doe, 457 F.2d 
895 (2d Cir. 1972), 8 CLB 631. 


B. PRETRIAL PROCEEDINGS 
PRETRIAL MOTIONS 


§ 34.20. Motions addressed to indictment 
or information — sufficiency of 
indictment 

North Carolina An indictment charging 

unlawful sale of marihuana is fatally de- 

fective where it fails either to state name 
of person to whom defendant allegedly 
sold the drug or allege that the name of 
such person is unknown. State v. Long, 
188 S.E.2d 690 (N.C. App. 1972), 8 CLB 
709. 


§ 34.23. — Dismissing indictment 
Court of Ap, eals, 8th Cir. Trial court 


lacked the power, after return of jury 
verdict of guilty, to reverse previous rul- 
ing denying dismissal of indictment upon 
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the same facts as originally presented. 
“While the rule [Fed. R. Crim. P. 12 (b)] 
does not specifically answer the question 

. we believe it does express a strong 
feeling against such post verdict rever- 
sals.” United States v. Whitted, 454 F.2d 
642 (8th Cir. 1972), 8 CLB 540. 


§ 34.25. Sufficiency and legality of 

evidence before grand jury 
Texas A defendant had no standing to 
contend that indictment for rape was de- 
fective in that an investigator was the 
sole witness before the grand jury and his 
testimony was completely based upon 
hearsay. By statute, procedings of grand 
jury are secret and court may not prop- 
erly inquire into sufficiency of evidence 
presented to it. Jackson v. State, 470 
S.W.2d 201 (Tex. Crim. App. 1971), 8 CLB 
87. 


§ 35.15. — Statements of witnesses 
Oklahoma Where two grand juries had 


failed to indict, but defendants were 


thereafter charged by information with 


murder and other crimes, they were not 
entitled, under state law, to disclosure of 
testimony of witnesses since in the ab- 
sence of any indictments, they lacked 
status as “accused” persons. State ex rel. 
Fallis v. Miracle, 494 P.2d 676 (Okla. 
Crim. App. 1972), 8 CLB 545. 


§ 35.52. — Scientific reports 

New York Where a defendant is charged 
with selling and possessing a dangerous 
drug, and the property containing the 
alleged drug has been seized, examined, 
and analyzed scientifically, then as a mat- 
ter of simple fairness, all reports and 
documents containing any and all scien- 
tific tests and experiments on such prop- 
erty seized should be given to the de- 
fendant in advance if trial, merely upon 
motion for discovery. People v. Johnson, 
327 N.Y.S.2d 690 (Dutchess Co. Ct. 1971), 
8 CLB 340. 
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§ 35.58. — Conditioning defense 
discovery by prosecution 

Court of Appeals, 5th Cir. Trial judge, in 
prosecution for forging postal money or- 
ders, did not abuse his discretion by 
making production of government’s hand- 
writing tests conditional on defendant's 
reciprocal cooperation since handwriting, 
a part of a defendant's personality, is not 
protected from disclosure by the Fifth 
Amendment and since Fed. R. Crim. P. 
16(c) specifically states that scientific or 
medical reports are exceptions to the usual 
requirement that the government cannot 
obtain discovery of any internal defense 
documents. United States v. Driver, 462 
F.2d 808 (5th Cir. 1972), 8 CLB 829. 


§ 36.25. Motions by indigent defendant 
— free transcript of preliminary 
hearing or prior trial 

United States Supreme Court Failure to 

provide indigent defendant with re- 

quested free transcript of prior murder 
trial which had ended with a hung jury 

did not deprive defendant of equal pro- 

tection of the laws in view of the “narrow 

circumstances” of the case. (The second 
trial occurred only a month later, before 
the same judge, with the same counsel 
and same court reporter, who being well 
acquainted with defense counsel, would 
have at any time prior to second trial read 
back to counsel his notes of the mistrial.) 

Thus, the indigent defendant had avail- 

able to him “adequate alternatives to a 

transcript.” Britt v. North Carolina, 404 

U.S. 226 (1971), 8 CLB 150. 


GUILTY PLEAS 


(also nolo contendere) 


§ 37.03. Plea to lesser included offense 

North Carolina Where defendant was in- 
dicted for felonious larceny but court ac- 
cepted proffered plea of guilty of “tem- 
porary larceny” of an automobile (a pur- 
ported violation of statute dealing with 
the unlawful taking of a vehicle), convic- 
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tion would be reversed since “temporary 
larceny” is not an included lesser degree. 
State v. Campbell, 188 S.E.2d 754 (N.C. 
App. 1972), 8 CLB 709. 

§ 37.10. Procedure to be followed by 

trial judge in determining 
whether piea should be 

accepted — general duty to 
advise defendant 

Court of Appeals, 5th Cir. Failure of fed- 
eral trial court to advise defendant that 
his plea of guilty constituted a waiver of 
his right to confront his accusers and his 
privilege against self-incrimination did 
not invalidate plea. Due process does not 
require that a defendant be informed of 
“each and every right which is raised”; 
and it was sufficient that he was told that 
his plea constituted a waiver of his right 
to a jury trial and that record indicated 
affirmative awareness of the “conse- 
quences” of guilty plea. United States v. 
Frontero, 452 F.2d 406 (5th Cir. 1971), 8 
CLB 338. 


Court of Appeals, 9th Cir. Defendant-In- 
dian charged with murdering three per- 
sons pleaded guilty to lesser included 
offenses of murder in the second degree 
and was given consecutive sentences com- 
mencing with life imprisonment. The fact 
that trial judge did not advise defendant 
before acceptance of the pleas that he 
could receive consecutive sentences did 
not entitle defendant to relief since “the 
consequences of a plea are so numerous 
that a trial judge would have difficulty in 
enumerating them all.” Johnson v. United 
States, 460 F.2d 1203 (9th Cir. 1972). 


Court of Appeals, 10th Cir. Failure to ad- 
vise defendant that guilty plea to prison 
escape charge could result in administra- 
tive punishment of loss of “good time” 
credit did not render such plea improper. 
Fed. R. Crim. P. 11, “requiring that a 
defendant be advised of the consequences 
of a guilty plea, does not reach adminis- 
trative punishment. Hutchinson v. United 


867 


States, 450 F.2d 930 (10th Cir. 1971), 8 
CLB 251. 


Alabama Trial judge who at time of ac- 
cepting guilty plea and imposing two-year 
sentence told defendant that he had no 
idea whether said sentence would com- 
mence at once or run concurrent to one 
then being served saying, “I ain't got 
nothing to do with that, you know,” failed 
to meet standards set in Boykin v. Al- 
abama, 395 U.S. 238, regarding apprising 
defendant of consequences of guilty pleas. 
Cooper v. State, 252 So. 2d 104 (Ala. 
Crim. App. 1971), 8 CLB 86. 


Florida Failure of trial judge, before ac- 
cepting guilty plea which resulted from 
plea-bargaining between opposing coun- 
sel, to advise defendant of his privilege 
against compulsory self-incrimination and 
his right to confront his accusers did not 
require reversal of conviction. A state- 
ment in Boykin v. Alabama, 395 U.S. 238 
(1969), recognizing the strategic value of 
a guilty plea, warrants the holding that 
“the requirements that extensive inquiries 
be made by the trial judge before accept- 
ing the plea are inapplicable where the 
record shows that the defendant was 
represented by counsel and that the guilty 
plea was the product of plea-bargaining 
arrangements. .. .” Kelly v. State, 254 So. 
2d 22 (Fla. App. 1971), 8 CLB 258. 


Illinois Defendant who was advised prior 
to acceptance of guilty plea that he could 
be sentenced to an “indeterminate period 
of a minimum of one year” was insuffi- 
ciently informed of maximum possible 
penalty and was entitled to reversal. Peo- 
ple v. Fairchild, 272 N.E.2d 445 (Ill. App. 
Ct. 1971), 8 CLB 86. 


§ 37.20. — Duty to advise defendant of 
possible sentence 

Illinois Advice by trial court to defendant 
entering guilty plea to charge of burglary 
that on conviction he could be committed 


to the department of corrections for not 
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less than one year “and maybe for an in- 
determinate number of years” was insuff- 
cient to advise defendant of possible sen- 
tence. People v. Helvie, 275 N.E.2d 285 
(Ill. App. 1971), 8 CLB 258. 

§ 37.42. — Duty to inquire as to factual 
basis for plea 

North Carolina Guilty plea was properly 
accepted despite trial court's failure to 
elicit express admission of guilt and de- 
spite defendant’s subsequent contention 
that inasmuch as the state had already 
elected to try him on lesser count of mur- 
der indictment, he had nothing to gain by 
pleading guilty to second-degree murder. 
State v. McClure, 185 S.E.2d 693 (N.C. 
1972), 8 CLB 341. 


§ 37.51. Incorrect advice 

Court of Appeals, 10th Cir. Where, before 
accepting guilty plea, trial judge erron- 
eously told defendant that, were he to be 
sentenced as a youthful offender, the 
court could, if it deemed appropriate 
“erase from your record the indications 


of this punishment, which can have some 
useful connotations for your future con- 
duct and rights,” such inaccuracy was “not 
of sufficient gravity to justify invalidating 
the plea.” United States v. Bronson, 449 
F.2d 302 (10th Cir. 1971), 8 CLB 154. 


§ 37.52. — Misunderstanding 

Illinois Where defendant’s lawyer incor- 
rectly advised him that guilty plea would 
not waive his right to appeal from denial 
of motion for discharge for failure to re- 
ceive speedy trial, but trial judge advised 
that defendant was “probably” waiving 
the impropriety of any previous ruling, 
plea of guilty would not be deemed to 
have been made involuntarily. People v. 
Soms, 272 N.E.2d 433 (Ill. App. Ct. 1971), 
8 CLB 86. 


§ 37.54. — Promises 
Florida Where defendant pleads guilty in 
reliance upon indication by court that he 
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will receive light sentence, trial judge 
who, before imposition of sentence, de- 
cides not to grant leniency has the affirm- 
ative duty to so advise defendant and to 
call upon him to either affirm or withdraw 
his guilty plea. Barler v. State, 259 So. 2d 
200 (Fla. 1972), 8 CLB 637. 


New York Where defense attorney, after 
conferring with trial judge, mistakenly 
represented to defendant that judge had 
promised to impose no more than a three- 
year sentence and then told defendant 
that at time of entering guilty plea he 
should answer “no” if asked whether any 
promises had been made to him, nd de- 
fendant so answered when interrogated, 
he was not thereafter entitled to vacation 
of sentence or reduction of longer sen- 
tence, since to permit such a claim after 
a painstaking and comprehensive inter- 
rogation would “render all pre-pleading 
proceedings meaningless.” In che absence 
of a promise by the court or the prosecu- 
tor or some other agent of the state, a 
representation as to sentence made to 
a defendant by his own attorney will not 
constitute grounds for setting it aside. 
People v. Janto, 328 N.Y.S.2d 115 (App. 
Div. Ist Dep't 1971), 8 CLB 342. 


§ 37.70. Motion to withdraw or set aside 
guilty plea — prior to the 
imposition of sentence 

Court of Appeals, 5th Cir. Defendant, who 

had pleaded guilty to a charge against 

which he had a complete defense alleged- 
ly. because he was erroneously charged 
with another crime in same indictment, 
was not entitled to withdrawal of guilty 
plea. United States v. Arredondo, 447 
F.2d 976 (5th Cir. 1971), 8 CLB 78. 


§ 37.80. — Grounds 

United States Supreme Court Where de- 
fendant pleaded guilty to lesser included 
offense as result of plea bargaining in 
which it was agreed that prosecutor 
would make no recommendation as to 
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sentence, but judge imposed maximum 
sentence after a new prosecutor, through 
inadvertence, called for same, the inter- 
ests of justice required sentence be va- 
cated, notwithstanding judge’s assertion 
at time of sentencing that he had been 
wholly uninfluenced by the recommen- 
dation but had based sentence on pre- 
sentence report indicating that defendant 
was a professional criminal and a recidi- 
vist. Plea bargaining is of value to society 
as well as to defendants and must be at- 
tended by safeguards to assure that “when 
a plea rests in any significant degree on 
a promise or agreement of the prosecutor, 
so that it can be said to be part of the 
inducement or consideration, such prom- 
ise must be fulfilled.” Matter remanded 
for state court determination whether 
there should be specific performance of 
promise by resentencing before another 
judge or defendant should be allowed to 
withdraw his guilty plea. Santobello v. 
New York, 404 U.S. 257 (1971), 8 CLB 150. 


Court of Appeals, 5th Cir. Although a 
guilty plea cannot be vacated because a 
defendant pleaded in anticipation of a 
lighter sentence than he actually received, 
the government ought not to be allowed 
to lure a defendant into a plea on false 
information. Failure of trial court to make 
findings of fact on this issue in motion 
to mitigate sentence or to withdraw guilty 
plea required remanding to put case in 
reviewable posture. United States v. Bat- 
tle, 447 F.2d 950 (5th Cir. 1971), 8 CLB 
78. 


Nebraska Fact that incarcerated defen- 
dant was undergoing narcotic withdrawal 
symptoms at time of waiving right to 
counsel and entering guilty plea did not 
render said plea involuntary where record 
otherwise indicated that the plea was 
voluntarily and intelligently made. Rec- 
ord indicated that said plea was “volun- 
tary” even though defendant had stated 
that it was in part motivated by lack of 
access to drugs while in confinement, 
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since defendant retracted remark under 
further questioning and ascribed other 
reasons for plea. State v. Stapleton, 183 
N.W.2d 284 (Neb. 1971), 8 CLB 431. 


North Carolina The fact that a defendant 
may have thought that incompetent evi- 
dence, in this case an extrajudicial con- 
fession of another, would be used against 
him if he were to stand trial is not suffi- 
cient grounds to strike a plea of guilty 
that the defendant swore, and the court 
found, was freely, understandingly, and 
voluntarily entered. State v. Bell, 188 
$.E.2d 593 (N.C. App. 1972), 8 CLB 811. 


Pennsylvania Fact that defendant who 
pleaded guilty, on the advice of counsel, 
to “murder generally” did so in the hopes 
of being found guilty of murder in the 
second degree, thereby escaping the death 
penalty, did not support his contention 
that plea was not knowingly and intelli- 
gently made, where he received life sen- 
tence for murder in the first degree and 
other factors showed plea was voluntarily 
made. Commonwealth v. Waters, 285 
A.2d 192 (Pa. 1971), 8 CLB 431. 


Wisconsin Where defense counsel wrote 
to parents of defendant that “[WJe have 
had several conferences with . . . District 
Attorney. ... We will make a plea and 
propose to ask Judge Gergen to place 
Melvin on probation for a period of five 
years ...,” said letter could not constitute 
a basis for withdrawal of guilty plea on 
the ground that defendant had been mis- 
led into believing that the district attorney 
had agreed to recommend a light sentence, 
since use of the word “we” was “editorial” 
and referred to defense counsel alone. 
Christian v. State, 195 N.W.2d 470 (Wis. 
1972), 8 CLB 54. 


§ 40.15. Guilty plea as waiver of all prior 
nonjurisdictional defects 

Court of Appeals, 8th Cir. United States 

Court of Appeals for the Eighth Circuit 

recommends that the Supreme Court or 
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Congress adopt a rule similar to that of 
New York State and provide a specific 
exception to the general rule that a plea 
of guilty or nolo contendere bars a defen- 
dant from raising on appeal alleged non- 
jurisdictional defects, thereby permitting 
defendants to litigate a search and seizure 
issue, and if unsuccessful, to thereafter 
plead guilty, and raise the issue on a di- 
rect appeal. United States v. Clark, 459 
F.2d 977 (8th Cir. 1972), 8 CLB 805. 


Court of Appeals, 10th Cir. Unconstitu- 
tionality of death provision of Federal 
Bank Robbery Act did not render remain- 
ing provisions to that act invalid. Defen- 
dant who allegedly pleaded guilty in 
order to avoid death penalty subsequently 
deemed to be unconstitutional could not 
validly assert that guilty plea had been 
coerced where defendant had stated that 
no force or duress had influenced his plea. 
Albaugh v. United States, 448 F.2d 760 
(10th Cir. 1971), 8 CLB 154. 


OTHER PRETRIAL PROCEEDINGS 


§ 41.00. Proceeding to determine 
defendant's competency to 
stand trial 

United States Supreme Court Where deaf- 
mute, feeble-minded defendant was 
found to be incompetent to stand trial 
and state-appointed psychiatrists were of 
the opinion that he would never be able 
to acquire the requisite communication 
skills to enable him to comprehend the 
charges against him, defendant's commit- 
ment under Indiana pretrial procedure 
until he should be certified to be “same” 
by state health department violated due 
process since it amounted to an indefinite, 
perhaps lifetime, commitment solely due 
to lack of competency to stand trial. Such 
a defendant may not be held for a period 
greater than the reasonable time neces- 
sary to determine whether there is a sub- 
stantial probability that he will attain 
competency in the foreseeabie future. 
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Following a determination that there is 
no substantial probability of attaining 
competency, the state must commence 
civil proceedings relating to indefinite 
commitment or else release him. Jackson 
v. Indiana, — U.S. — (June 7, 1972), 8 CLB 
623. 


Court of Appeals, 9th Cir. Defense motion 
for psychiatric examination to determine 
defendant's competency to stand trial can 
be denied only if the trial judge correctly 
determines that the motion is frivolous, 
is not in good faith, or does not set forth 
grounds relied upon for believing that the 
accused may be incompetent. Statement 
by appointed trial counsel that defendant, 
when interviewed by her, appeared un- 
able to cooperate in his own defense and 
in fact did not cooperate supplied suffi- 
cient grounds and could not be vitiated 
by the perfunctory questioning of defen- 
dant by trial judge. United States v. Irvin, 
450 F.2d 968 (9th Cir. 1971), 8 CLB 250. 


New Jersey Even if a defendant truly 
could not remember the details of the 


crime, he was still competent to stand 
trial since “amnesia concerning the crime 
does not render a defendant unable to 
comprehend his position or to consult in- 
telligently with counsel in the preparation 
of his defense.” State v. Pugh, 283 A.2d 
537 (N.J. Super 1971), 8 CLB 256. 


§ 41.40. Removal of case to federal court 
Court of Appeals, 5th Cir. Black civil 
rights demonstrators who, while returning 
from another county following a peaceful 
demonstration, were arrested for traffic 
offense and other misdemeanors, beaten 
and thrown in jail, and three other fellow 
demonstrators who, while visiting their 
arrested friends in jail, were beaten, forc- 
ibly head-shaved, doused with moonshine 
whiskey, thrown into jail and charged, 
were not entitled to removal of state pros- 
ecutions to federal court under Federal 
Civil Rights Act (18 U.S.C.A. § 245) since 
there was no temporal and geographic 
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connection between the civil rights dem- 
onstration and the arrests. The actions of 
police in beating prisoners did not indi- 
cate the state courts would not accord 
fair trials to the defendants. Perkins v. 
Mississippi, 455 F.2d 7 (5th Cir. 1972), 8 
CLB 542. 


North Carolina While awaiting trial on a 
state indictment for escape, defendant 
filed a petition in federal district court 
for removal of the cause to that court 
pursuant to 28 U.S.C.A. § 1443. While 
the petition was pending, and despite 
being on notice, the state tried and con- 
victed him. The federal court, finally act- 
ing on the petition, voided the previous 
conviction as lacking jurisdiction because 
of the pendency of the petition but re- 
manded the case itself to the state. De- 
fendant’s assertion of former jeopardy was 
rejected on the ground that a former con- 
viction of a court without jurisdiction will 
not support the plea. State v. Price, 190 
S.E.2d 403 (N.C. App. 1972), 8 CLB 813. 


C. THE TRIAL 


§ 43.02. Disqualification of trial judge 

Court of Appeals, 5th Cir. Affidavit seek- 
ing to disqualify federal trial judge made 
two months after trial of codefendant in 
which judge made certain allegedly pre- 
judicial remarks about defendant; eleven 
months after the trial judge had ruled on 
a series of pretrail motions; and more 
than one year after defendant had 
pleaded not guilty was timely in absence 
of showing that defendant’s counsel had 
not proceeded promptly after learning of 
claimed prejudicial remarks through “the 
legal grapevine.” Since defendant's attor- 
ney had no reason to expect that such 
comments would be made, he was under 
no obligation to sit through the codefen- 
dant’s trial or to read the trial transcript 
as soon as it became a matter of public 
record. United States v. Womack, 454 
F.2d 1337 (5th Cir. 1972), 8 CLB 541. 
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Michigan Defendants were not prejudiced 
by fact that preliminary examination was 
held before same judge who had issued 
the search warrant whose validity they 
were seeking to attack. People v. Pitch- 
ford, 189 N.W.2d 811 (Mich. Ct. App. 
1971), 8 CLB 84. 


Missouri Where criminal rule provided 
that a trial judge should be disqualified 
where defense counsel or prosecutor files 
an affidavit stating the defendant or state 
cannot have a fair and impartial trial by 
reason of the interest or prejudice of the 
judge, said disqualification was held to 
be mandatory upon the filing of the affi- 
davit, and reasons for deponent’s belief 
that there would not be fair and impartial 
trial need not be stated or proved. Fact 
that prosecuting attorney had filed affi- 
davits to disqualify the same judge in the 
preceding eight cases did not amount to 
usurpation by district attorney of judicial 
function. State ex rel. McNary v. Jones, 
472 S.W.2d 637 (St. Louis, Mo. App. 
1971), 8 CLB 344. 


§ 43.05. Defendant's right to continuance 
or adjournment 

Court of Appeals, 5th Cir. Where, at com- 
mencement of trial, defendant contended 
that he was not prepared and should be 
granted a continuance but his attorney 
was of the opposite view and represented 
to the court that he was fully prepared, 
trial court did not abuse discretion in or- 
dering trial. Guerra v. United States, 447 
F.2d 457 (5th Cir. 1971), 8 CLB 75. 


New Mexico Where (1) material defense 
witness was unavailable because of crit- 
ical illness of his wife; (2) motion for con- 
tinuance was in proper statutory form, and 
(3) prosecution neither objected to suffi- 
ciency nor offered to admit that witness, 
if present, would testify to facts stated in 
application for continuance, defendant 
was entitled to continuance as a matter 
of right, and the failure to grant same 
constituted reversible error. State v. Si- 
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bold, 496 P.2d 738 (N.M. App. 1972), 8 
CLB 634. 


§ 43.10. Defendant's right to a public 
trial 

New York Exclusion of public, at request 
of district attorney, during testimony of 
undercover narcotics agent still at work 
in the community on the ground that some 
of the targets of continuing investigation 
were present in the courtroom and reveal- 
ing the identity of the agent might en- 
danger his life, did not violate the defen- 
dant’s right to a public trial. The right to 
a public trial is not absolute and may be 
subsumed “in certain situations in the in- 
terest of sound judicial administration.” 
People v. Hinton, 334 N.Y.S.2d 885 (Ct. 
App. 1972), 8 CLB 814. 


§ 43.15. Defendant's right to appear in 
civilian clothes 

Louisiana Where trial court, over objec- 
tion, allowed defendants, charged with 
simple burglary, to be brought into court- 
room in front of prospective jurors hand- 
cuffed and in prison uniforms, no _prej- 
udice to the rights of the defendants 
occurred. Trial judge noted he was con- 
cerned about disruptions which were oc- 
curring in courtrooms across the nation 
and, as to the blue and white striped pri- 
son uniforms (minus markings), he stated, 
“We see parading up and down the streets 
these days . . . people dressed in all kinds 
of costumes.” State v. Tennant, 265 So. 2d 
230 (La. 1972), 8 CLB 810. 


§ 43.18. Other security measures 

South Carolina Presence of thirty-six law 
enforcement security officers during trial 
of defendants for housebreaking and grand 
larceny was not unduly suggestive to ju- 
rors that defendants were hardened crim- 
inals where one of the defendants was 
a convicted murderer considered by the 
police to be a member of “the syndicate” 
and sheriff had “received information” that 
there would be a “rescue” attempt. Trial 


CRIMINAL LAW BULLETIN 


court did not abuse discretion in permit- 
ting large numbers of uniformed security 
officers in courtroom since “there can be 
no fair trial unless it is orderly.” State v. 
Gore, 185 S.E.2d 826 (S.C. 1971), 8 CLB 
340. 


§ 43.20. Absence of defendant or his 
counsel 

Idaho Failure of trial court to have de- 
fendants, who were in custody, brought 
into courtroom until after empaneling of 
jury constituted violation of basic right 
to be present at each stage of trial and 
must be considered prejudicial error re- 
quiring new trial. State v. Carver, 496 P.2d 
676 (Idaho 1972), 8 CLB 634. 


Michigan Defendant's right to be present 
at a public trial is not infringed upon by 
his alleged inability to hear what tran- 
spired during conference at the bench be- 
tween the court and counsel for both par- 
ties. People v. Boraders, 189 N.W.2d 837 
(Mich. Ct. App. 1971), 8 CLB 84. 


§ 43.25. Decisions of defense counsel 
as binding upon defendant 

Court of Appeals, 3d Cir. Defendant was 
not deprived of due process because his 
attorney pressured him against his own 
desires into a jury trial rather than trial 
by court as desired by defendant. United 
States ex rel. Green v. Rundle, 452 F.2d 
232 (3d Cir. 1971), 8 CLB 338. 


§ 43.30. Duty of trial court sua sponte 

to order competency hearing 
Alabama _ Refusal of trial court to order 
psychiatric examination of an indigent 
robbery defendant was not an abuse of 
discretion even though various relatives 
had testified that in their opinion, defen- 
dant was insane, defendant had continu- 
ously engaged in irrational behavior, de- 
fendant had twice been sent to a mental 
hospital as a child, and his mother and 
one of his sisters were in a mental hospital. 
Lamberth v. State, 262 So. 2d 622 (Ala. 
Crim. App. 1972), 8 CLB 708. 
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§ 43.50. Right to waive jury trial 

Court of Appeals, 3d Cir. Trial court's 
refusal to grant defendant's request that 
case be tried without a jury unless he 
waived his right to request that the court 
find the facts specifically constituted error. 
Under Rule 23(c) of the Federal Rules of 
Criminal Procedure, the court sitting in 
a nonjury case must make a general find- 
ing and “in addition, on request, find the 
facts specially.” The court noted that “find- 
ings of fact are essential to proper appel- 
late review of a conviction resulting from 
a non-jury trial.” United States v. Living- 
ston, 459 F.2d 797 (3d Cir. 1972), 8 CLB 
814. 


§ 44.00. Conduct of trial judge — 
in general 

Michigan Trial court’s failure to rule on 
prosecution’s motion for mistrial when de- 
tendant, under direct examination, made 
statement prejudicial to prosecution did 
not deprive the defendant of his constitu- 
tional right to a trial by jury. People v. 
Benson, 193 N.W.2d 193 (Mich. App. 1971), 
8 CLB 433. 


§ 44.02. “Excessive” participation 

Court of Appeals, 4th Cir. Mere fact that 
trial judge made fifty-three comments dur- 
ing trial did not constitute deprivation of 
fair and impartial trial by “excessive par- 
ticipation” in conduct of proceedings 
where comments themselves were well 
within ambit of judicial propriety. Saylee 
v. Graham, 449 F.2d 783 (4th Cir. 1971), 
8 CLB 153. 


§ 44.15. — Statements as constituting a 
commitment on defendant’s 
failure to testify 

Court of Appeals, 5th Cir. Trial judge's 
comment, at the time he refused to allow 
a defense witness to testify as to what 
he heard defendant say in telephone con- 
versation with government witness sought 
to be impeached, that the evidence could 
properly be admitted by putting defen- 
dant on stand was not prejudicial under 
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circumstances where trial court was not 
“persistent” in its admonition and defen- 
dant did testify. United States v. Attaway, 
449 F.2d 309 (5th Cir. 1971), 8 CLB 153. 


§ 44.18. — Prejudicial comments 

Court of Appeals, 2d Cir. Statement by 
district court trial judge that it might be 
a “good way to learn English” for witness 
who appeared to understand question to 
answer without her Spanish interpreter 
did not indicate racial bias against Puerto 
Rican defendants or Puerto Ricans in gen- 
eral. United States v. Cruz, 455 F.2d 184 
(2d Cir. 1972), 8 CLB 539. 


Court of Appeals, 3d Cir. Trial judge’s 
remarks at the close of the attorneys’ sum- 
mations in bank robbery case in which all 
the defendants were black that he would 
not charge the jury “tonight for the rea- 
son that I don’t like to have jurors, par- 
ticularly lady jurors, going home in the 
darkness of this city” was not prejudicial 
despite defense contention that crime in 
that city (Newark, New Jersey) was in the 
public mind generally attributable to its 


black citizens. “This contention is inge- 
nious but in our opinion wholly without 
nerit.” United States v. Leftwich, 46] F.2d 
166 (3d Cir. 1972), 8 CLB 803. 


§$ 44.20. — Comments on the evidence 
Court of Appeals, 3d Cir. Where, follow- 
ing summations by opposing counsel and 
prior to charge, trial judge showed jury 
photographs of robbers taken by bank sur- 
veillance camera and asked the jury to 
compare defendants with likenesses ex- 
hibited in the photographs, no error was 
committed since said photographs were 
already in evidence and court expressed 
no opinion as to any resemblance. United 
States v. Hardy, 448 F.2d 423 (3d Cir. 
1971), 8 CLB 153. 

§ 44.30. — Discretionary exclusion of 
evidence 

Court of Appeals, 2d Cir. Refusal of court 
to permit defendant who did not take 
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stand to say some unspecified words to 
the jury to enable them to compare his 
voice with that described by the two wit- 
nesses to bank robbery was not abuse of 
discretion where such description was lim- 
ited and conflicting. United States v. Ellis, 
461 F.2d 962 (2d Cir. 1972), 8 CLB 803. 


Court of Appeals, 9th Cir. Trial court 
did not abuse its discretion in refusing to 
permit cross-examination of a government 
witness concerning precise location of the 
automobile, alleged to have been stolen 
in interstate transportation, of the manu- 
facturer’s “secret number” to which wit- 
ness resorted in order to identify the ve- 
hicle. Matter was immaterial and could 
not serve purpose of impeachment. United 
States v. Simmons, 457 F.2d 763 (9th Cir. 
1972), 8 CLB 630. 


Utah Where the cross-examination of 
murder defendant, who admitted killing 
but claimed insanity, did not go to the 
issue of guilt but rather to his punishment, 
and said cross-examination consisted of 
questioning in great detail as to events 


leading up to killing in question, trial 
court’s permitting prosecutor to go far 
beyond scope of direct examination was 
abuse of discretion. State v. Belwood, 494 
P.2d 519 (Utah 1972), 8 CLB 545. 


§ 44.35. —Exclusion of witnesses from 
courtroom 

Florida Where defendant failed to notify 
her counsel that she intended to use her 
husband as a defense witness and husband 
was apparently present when judge an- 
nounced invocation of rule excluding wit- 
nesses from trial courtroom but remained 
inside courtroom, refusal to permit hus- 
band to testify was not an abuse of dis- 
cretion. Robinson v. State, 256 So. 2d 29 
(Fla. App. 1971), 8 CLB 427. 

§ 44.40. — Fixing order in which 
witnesses shall testify 

United States Supreme Court Tennessee 
provision requiring that a criminal defen- 
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dant who wishes to testify must do so prior 
to introduction of any other testimony for 
the defense violated the Fifth Amendment 
privilege against self-incrimination since 
it constitutes an undue limitation upon 
defendant's freedom to make the decision, 
often difficult and critical, whether, in the 
light of all the circumstances, to speak or 
remain silent. Furthermore, such provision 
would be a deprivation of the “guiding 
hand of counsel” in the timing of this 
critical element of defense since the tac- 
tical decision of defendants whether or not 
to testify would have to be made prior 
to “an opportunity to evaluate the actual 
worth of their evidence.” Brooks v. Ten- 
nessee, 406 U.S. 605 (1972), 8 CLB 630. 

§ 44.60. — Disclosure that codefendant 
has pleaded guilty 

Court of Appeals, 10th Cir. Where sev- 
eral days prior to trial the codefendant 
changed his plea to guilty, trial court did 
not err in granting government's request 
to inform jury during process of enpanel- 
ing jury that his coindictee had pleaded 
guilty and therefore would not stand trial. 
Trial court’s action constituted merely a 
statement of fact “as to the condition of 
the record” and was justified by the fact 
that the codefendant subsequently sat 
through the trial and was pointed out by 
several witnesses. United States v. Soares, 
456 F.2d 431 (10th Cir.), 8 CLB 630. 

§ 44.75. — Restrictions on right of 
cross-examination 

Arizona Where trial court granted state’s 
motion to prohibit any cross-examination 
of state’s witness regarding the fact that 
he had earlier been charged with the same 
murder for which defendant was being 
tried and then released, there was an 
abuse of discretion since “jury has a right 
to know any fact which tends to show 
a witness is biased, prejudiced, or hostile 
in passing on that witness’ credibility.” 
State v. Ramons, 492 P.2d 697 (Ariz. 1971), 
8 CLB 345. 
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§ 45.00. Conduct of prosecutor — in 
general 
Court of Appeals, 5th Cir. Prosecutor's 
use of peremptory challenges which re- 
sulted in all-white jury did not deprive 
defendant, a Negro, of equal protection 
of the laws in the absence of a showing 
of a regular practice on part of prosecutor 
regarding exclusion of blacks by use of 
peremptory challenges. The presumption 
in any particular case must be that the 
prosecutor is using the challenges to ob- 
tain a fair and impartial jury. United 
States v. Carlton, 456 F.2d 207 (5th Cir. 
1972), 8 CLB 632. 


Texas Where during recess in trial and 
in absence of defense attorney prosecutor 
required defendant in rape case to remove 
his shirt and exhibit marks upon his body 
in order to satisfy himself that “they had 
the right man on trial,” such inspection 
did not result in derogation of defendant’s 
right to a fair trial since it was uncon- 
nected to defendant's in-court identifica- 
tion by prosecutrix. Long v. State, 478 
S.W.2d 496 (Tex. Crim. App. 1972), 8 CLB 
634. 


Washington Defendant, who had sub- 
stantially complied with his part in deal 
with district attorney to provide informa- 
tion leading to arrest of drug dealers in 
exchange for promise of no prosecution, 
had standing, under state law, to move for 
dismissal of prosecution for felonious pos- 
session of marijuana and said charge was 
correctly dismissed in the “interest of jus- 
tice.” State v. Sonneland, 494 P.2d 469 
(Wash. 1972), 8 CLB 545. 


— Prosecutor’s discretion to 
prosecute 

Court of Appeals, 9th Cir. Conviction of 
defendant for refusal to answer questions 
on a census form would be reversed where 
it appeared that government, in selecting 
him for prosecution rather than others 
who similarly refused to answer such ques- 
tions, was embarked upon a purposeful 
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discrimination against those who had 
openly urged the public not to comply 
because of their view .that census-taking 
was an unconstitutional invasion of pri- 
vacy. Defendant, by showing that persons 
who did not comply with census require- 
ments, but who did not publicly urge non- 
compliance, were not subject to prosecu- 
tion or to being the object of special back- 
ground dossiers, and the government by 
failing to show that the selection process 
rested upon some valid ground other than 
“prosecutorial discretion” demonstrated 
that a violation of the right to equal pro- 
tection of the law had occurred. Equal 
protection of the laws is violated when 
officials enforce a valid statute in a dis- 
criminatory fashion by applying an unjus- 
tifiable standard (as where the basis of 
selection is, as here, the exercise of First 
Amendment rights). United States v. 
Steele, 461 F.2d 1148 (9th Cir. 1972), 8 
CLB 804. 


Louisiana Defendant's rights were not 
violated by failure of law enforcement 
officers to arrest him after first of six 
charged narcotic violations had occurred 
on his theory that subsequent offenses 
would not have taken place if officers had 
made such arrest after initial violation. 
State v. Gladden, 257 So. 2d 388 (La. 
1972), 8 CLB 430. 


§ 45.07. Improper questioning of 
witnesses 

Indiana Where prosecutor asked arrest- 
ing officer on stand how it was that at the 
time of arrest he personally knew the de- 
fendant, to which the officer responded, 
“I’ve arrested him prior, before this,” 
prosecutor's question, although inarticu- 
lately phrased, was not improper in and 
of itself, since it was “appropriate for him 
to present evidence which lends credibil- 
ity to the witness”; and answer, although 
prejudicial, did not warrant mistrial since 
jury was promptly instructed to disregard 
it. Bonds v. State, 280 N.E.2d 313 (Ind. 
1972), 8 CLB 546. 
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§ 45.20. Comments made during 
summation — in general 
Court of Appeals, 7th Cir. Prosecutor's 
remark in prosecution for conducting un- 
licensed firearms business that purpose of 
statute was to aid law enforcement agen- 
cies in the fight against crime and that 
people in the country today were using 
guns “for sniping and creating other dis- 
turbances” were highly inflammatory and 
constituted reversible error. United States 
v. Fullmer, 457 F.2d 447 (7th Cir. 1972), 
8 CLB 630. 


Michigan Prosecutor's statement to jury 
of his own belief that defendant was 
guilty was not improper where prosecutor 
was arguing that the evidence supported 
such conclusion in that the jury would 
have to disregard the testimony of five 
witnesses to come to any other conclusion. 
“It is not error for a prosecutor to argue 
from the testimony that the defendant is 
guilty and to state what evidence con- 
vinces him and should convirce the jury.” 
People v. Thomas, 193 N.W.2d 189 (Mich. 
App. 1971), 8 CLB 434. 


Oklahoma District attorney’s closing re- 
mark to jury that “you guys are paying 
for his [defendant's] lawyer[,] you are pay- 
ing for this man’s lawyer,” did not consti- 
tute reversible error where record did not 
reveal that defendant objected to these 
comments and where they were “pro- 
voked” by defense counsel's closing argu- 
ment. Byrd v. State, 489 P.2d 516 (Okla. 
Crim. App. 1971), 8 CLB 169. 

Texas Statement by prosecutor that de- 
fendant’s decision to testify had been 
influenced by fact that prosecutor had 
brought defendant’s accomplices out of 
prison to testify against him was “invited” 
by defense counsel’s preceding statement 
to jury that the defendant had come to 
his decision to testify because of apparent 
contradictions in the state’s case. Langham 
v. State, 473 S.W.2d 515 (Tex. Crim. App. 
1971), 8 CLB 344. 
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§ 45.25. — Comment on defendant’s 
failure to testify 
Prosecutor's remark on voir dire 
that defendant would have the opportu- 
nity to testify and that if she chose to do 
so, she could be expected to deny every- 
thing, did not deprive defendant of her 
right against self-incrimination where, al- 
though trial judge did not at time of inci- 
dent advise jury that no inference of guilt 
could be drawn from any failure of de- 
fendant to testify, he immediately in- 
structed as to the presumption of inno- 
cence, pointed out that defendant was not 
required to testify, and gave assurance 
that he would further instruct at the ap- 
propriate time regarding the defendant’s 
choice of whether or not to testify. State 
v. Phippen, 494 P.2d 1137 (Kan. 1972), 8 
CLB 547. 


Kansas 


Oklahoma District attorney's comment 
during penalty phase of two-phase trial 
upon defendant’s failure to take stand 
would not necessitate reversal of convic- 
tion, but did require modification of nine- 
ty-nine-year sentence for armed robbery 
as second offender. Muse v. Siate, 488 
P.2d 374 (Okla. Crim. App. 1971), 8 CLB 
84. 

$ 45.35. — Improper expressions of 
Opinion 

Court of Appeals, 5th Cir. Prosecutor's 
closing remarks that he “knew” that what 
two government witnesses had said was 
the truth constituted reversible error since 
jury have inferred that he had additional 
information on the subject which was un- 
known to them. United States v. Lamer- 
son, 457 F.2d 371 (5th Cir. 1972), 8 CLB 
630. 


Oklahoma Defense counsel's statement 
during closing argument (“What I’m in 
effect doing is saying that this boy is 
guilty. ... He’s guilty — I don’t — the evi- 
dence clearly shows he was, but let’s don’t 
send him to the penitentiary.”) did not 
prejudice defendant but constituted an ac- 
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ceptable trial tactic designed to induce the 
jury to find defendant guilty of a lesser 
offense. Barnes v. State, 490 P.2d 783 
(Okla. Crim. App. 1971), 8 CLB 261. 

§ 45.36. — Reference to matter not in 
evidence 

Kentucky Where pretrial motion to sup- 
press murder gun was denied, it was 
therefore not reversible error for prose- 
cuting attorney to display the weapon 
during his opening remarks even though 
it was subsequently determined by trial 
court that the weapon was inadmissible 
in evidence as the fruit of an illegal search. 
Call v. Commonwealth, 482 S.W.2d 779 
(Ky. App. 1972), 8 CLB 836. 


§ 45.50. — Suppression of evidence 
United States Supreme Court Failure of 
federal government to disclose at trial 
promise of leniency made to key witness 
in return for his testimony, after witness 
had denied receiving said promise, vio- 
lated due process notwithstanding fact 
that prosecutor who tried case was un- 
aware of promise made earlier by an 
associate who had exceeded his authority. 
The promise of leniency was relevant to 
credibility of witness without whom there 
could have been no indictment. Prosecu- 
tion offices, regardless of size, have burden 
of insuring communication of all relevant 
information on each case to every lawyer 
who deals with it. Giglio v. United States, 
405 U.S. 150 (1972), 8 CLB 334. 


Court of Appeals, D.C. Cir. Where gov- 
ernment psychiatrists, called to rebut de- 
fense psychiatrists on issue of defendant's 
insanity, pointed out that they had ob- 
served defendant constantly for a substan- 
tial period of time while he was committed 
for observation to state institution and dis- 
paraged testimony of defense psychiatrists 
by alluding to the limited time they, by 
contrast, had spent with the defendant, 
the failure of the government psychiatrists, 
when describing defendant’s behavior as 
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lacking in symptomatology of mental ill- 
ness to disclose that defendant was receiv- 
ing daily doses of Thorazine and Stelazine 
at the hospital, both antipsychotic agents 
which could be expected to abate many 
of the symptoms of acute mental distur- 
bance and to have a significant impact on 
his described behavior, was reversible 
error. United States v. Bennett, 460 F.2d 
872 (D.C. Cir. 1972), 8 CLB 829. 


Court of Appeals, 2d Cir. Concealment 
by government of fact that codefendant 
was a paid informer, excision of relevant 
facts from records given defense pursuant 
to 18 U.S.C. § 3500, and concealment of 
impeaching evidence against chief prose- 
cution witness necessitated reversal of 
conviction and granting of new trial. 
United States v. Mele, 462 F.2d 918 (2d 
Cir. 1972), 8 CLB 831. 


Court of Appeals, 3d Cir. Where the gov- 
ernment waited until after the conviction 
of defendants and codefendant in joint 
trial to disclose fact that the codefendant 
(subsequently acquited on post-trial mo- 
tion in which government joined) had been 
acting in the capacity of a paid govern- 
ment informant before and during the 
trial, defendants were deprived of a fair 
trial. The government’s admission that the 
codefendant’s true identity was known to 
the prosecuting attorneys but withheld 
from the court was sufficient to establish 
that fraud had been practiced upon the 
court. The government could not validly 
take the position that the “error” was 
harmless since “an error which affects the 
entire trial machinery necessarily raises 
doubts whether all relevant evidence is in 
the record and whether all evidence in 
the record is what it purports to be.” 
While the court recognized the practical 
necessity for use of informers in police 
work, the government, in this case, had 
acted in a “shocking” manner. “Such leg- 
erdemain cannot be countenanced by this 
court.” United States v. Rispo, 460 F.2d 
965 (3d Cir. 1972), 8 CLB 829. 
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Court of Appeals, 9th Cir. Failure of 
prosecution to disclose fact that eyewit- 
ness was unable to identify defendant 
from photographs shown her by police 
about ten days after robbery did not 
amount to evidentiary suppression of con- 
stitutional proportion where the inability 
to recognize defendant's photograph may 
have been ascribable to lack of clarity 
and the witness subsequently identified 
defendant from clearer photographs and 
in court. United States v. De Palma, 461 
F.2d 240 (9th Cir. 1972), 8 CLB 808. 


Court of Appeals, 10th Cir. Government's 
unintentional failure to disclose that guilty 
plea of accomplice who was key witness 
against defendants was the result of bar- 
gaining in which defendant agreed to tes- 
tify in two cases in exchange for the assur- 
ance that a number of other prosecutions, 
pending or potential, both state and fed- 
eral, would either be dismissed or not filed 
by the interested authorities, constituted 
reversible error. While it was true that 
defense had not been deprived of the op- 
portunity to attack the witness's credibility 
with respect to expectation of leniency 
“great leeway should be accorded the 
defense in establishing such a witness’ 
subjective reasons for testifying.” United 
States v. Harris, 462 F.2d 1033 (10th Cir. 
1972), 8 CLB 835. 


EVIDENCE 

§ 46.10. — Aiders and abettors 

Court of Appeals, 7th Cir. Where the sub- 
stantive acts relating to certain counterfeit 
money occurred in the Northern District 
of Illinois, defendant, an aider and abet- 
tor, could properly be tried in the North- 
ern District of Illinois, notwithstanding 
fact that the accessorial acts perpetrated 
by him were committed in districts other 
than the Northern District of Illinois. 
“Congress has declared that an aider and 
abettor may be punished as a principal, 
and it follows that he may be punished 
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in the same district as the principal.” 
United States v. Kilpatrick, 458 F.2d 864 
(7th Cir. 1972), 8 CLB 707. 

§ 46.20. — Requirement of corroboration 
— accomplice testimony 
Maryland Where defendant himself sup- 
plied the only corroboration to his identi- 
fication by accomplice as accessory to 
armed robbery, corroboration, under the 
circumstances, was insufficient to justify 
conviction. Foxwell v. State, 281 A.2d 123 
(Md. Ct. Spec. App. 1971), 8 CLB 85 
(1971). 


§ 47.00. Best evidence rule 
Missouri It was not error to admit into 
evidence photographs of stereo tape cas- 
settes rather than the actual recovered 
items, since the best-evidence rule applied 
to writings or other documentary evidence 
but not to chattels or material objects. 
Woods v. State, 288 A.2d 215 (Md. Spec. 
App. 1972). 


§ 47.10. Character and reputation 
evidence 

Court of Appeals, 8th Cir. Error com- 
mitted by trial court in permitting polive 
officer to rebut defense testimony as to 
good reputation of defendant in his com- 
munity for integrity, honesty, and being 
a law abiding citizen, by testifying that 
defendant had a bad reputation for those 
qualities in the “law enforcement” com- 
munity where the officer worked was not 
harmless. It could not be said with assur- 
ance that the jury was not substantially 
swayed by the admission of the improp- 
er character testimony. United States v. 
Straughan, 453 F.2d 422 (8th Cir. 1972), 
8 CLB 423. 


Georgia In receiving 
stolen goods, witness's testimony, over ob- 
jection, that a detective had told him in 
defendant's presence that defendant knew 
a lot of criminals and burglars tended to 
put defendant’s character in issue and was 


prosecution for 
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reversible error. Aldridge v. State, 188 
S.E.2d 835 (Ga. App. 1972), 8 CLB 709. 


§ 47.22. — Flight 

Florida Evidence that defendant, charged 
with first degree murder, was in town 
prior to crime, could not be found in town 
after the crime, and was apprehended two 
weeks after the crime in another town was 
sufficient to raise question of flight before 
jury and warrant instruction on flight. 
Hargrett v. State, 255 So. 2d 298 (Fla. App. 
1971), 8 CLB 258. 


§ 47.24. — Intent 

Court of Appeals, 6th Cir. In prosecution 
for willful failure to file a timely income 
tax return, where defendant, a man of 
poor education, was once helped by a vis- 
iting Internal Revenue agent to prepare 
returns for three prior years, he was enti- 
tled to have jury consider his contention, 
on question of willfulness, that he had not 
subsequently filed tax returns because he 
expected another agent to come around 
to collect any taxes that were owed. 
United States v. Collins, 457 F.2d — (6th 
Cir. 1972), 8 CLB 633. 


New Mexico Trial court’s holding that 
specific intent to operate a motor vehicle 
unlawfully was not necessary for crime of 
vehicular homicide, indicating instead that 
violation of traffic code, in passing red 
light, was sufficient, was reversible error 
since criminal intent, that is, a mental state 
of conscious wrongdoing, is a necessary 
element of a crime “prohibited and made 
punishable by statute.” State v. Jordan, 
495 P.2d 984 (N.M. App. 1972), 8 CLB 545. 


Pennsylvania Justice of the peace charged 
with failing to report fines and penalties 
collected by him under vehicle code was 
entitled to jury instruction that common- 
wealth had to prove beyond reasonable 
doubt that defendant acted with criminal 
intent. Criminal intent is an essential ele- 
ment of said offense even though statute 
does not literally require showing of 
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guilty knowledge. Said statute dealt with 
wrongdoing and it would be unconscion- 
able to subject defendant to imprisonment 
and removal from office for mere mistake 
or inadvertence. Commonwealth v. Brea- 
dy, 286 A.2d 654 (Pa. Super. 1971), 8 CLB 
340. 


§ 47.25. — Knowledge 

Court of Appeals, 5th Cir. Where govern- 
ment agents observed informant handing 
defendant a closed envelope containing 
counterfeit bills which defendant did not 
examine, but put in his pocket, and in- 
formant was not available to testify as to 
conversation between them at time of 
transaction, conviction of defendant for 
possession of counterfeit money must be 
reversed for failure to prove guilty knowl- 
edge. United States v. Jiminez Serrato, 
451 F.2d 523 (5th Cir. 1971), 8 CLB 255. 


Court of Appeals, 7th Cir. Government in 
prosecution for aiding and abetting em- 
bezzlement was not required to prove 
that embezzler directly told defendant 
that money was being embezzled. Jury 
could find guilty knowledge from fact that 
money transferred by bank employee- 
embezzler to defendant’s checking ac- 
count for gambling purposes far exceeded 
employee's personal income and that de- 
fendant knew of embezzler’s actual 
financial condition. United States v. John- 
son, 447 F.2d 31 (7th Cir. 1971), 8 CLB 
76. 


§ 47.30. Hearsay evidence 

Court of Appeals, 3d Cir. Where it was 
brought out on cross-examination that a 
“hold-up memorandum” prepared imme- 
diately after the crime in order to aid in 
search for suspects contained inaccurate 
descriptions of height and weight of rob- 
ber alleged to be the defendant, it was 
not error, on redirect examination, to 
elicit from detective, who was qualified 
to express such opinion, statement that 
these emergency memoranda commonly 
did vary from actual characteristics of de- 
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fendanis later apprehended. Furthermore, 
the testimony of mother of defendant 
that prior to his arrest, he was aware that 
he was wanted by the police and was 
seeking the assistance of a lawyer in order 
to turn himself in was properly excluded 
as hearsay despite defense contention that 
statement would tend to rebut govern- 
ment’s evidence tending to show con- 
sciousness of guilt. United States v. 
Hardy, 45 F.2d 905 (3d Cir. 1971), 8 CLB 
426. 


Texas State’s introduction into evidence, 
during defendant’s trial for the murder 
of his estranged wife, of temporary re- 
straining order entered in a divorce suit 
between the defendant and the deceased 
but not served upon him until nine hours 
after the killing, and which recited that 
“probable harm” might result to wife if 
such order was not granted, was pre- 
judicial hearsay, limited though it was to 
show deceased’s state of mind. “What 
the trial judge who entered the order [in 
the divorce case] found was not relevant 
to the issue of the state or mind of the 
deceased, even if it can be argued that 
issue was involved in the instant case.” 
Brooks v. State, 475 S.W.2d 262 (Tex. 
Crim. App. 1972), 8 CLB 432. 


Texas Where question of probable cause 
to support warrant for search and arrest 
had already been determined at a sup- 
pression hearing, trial court’s admission 
before jury of hearsay testimony by ar- 
resting officer that he had acted on basis 
of information supplied by confidential 
informant was reversible error. Dawson 
v. State, 477 S W.2d 277 (Tex. Crim. App. 
1972), 8 CLB 546. 


Virginia Prior consistent statement is ad- 
missible after a witness's testimony had 


been attacked by admission of a prior 
inconsistent statement. Clere v. Common- 
wealth, 184 $.E.2d 820 (Va. 1971), 8 CLB 


257. 


_ 
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§ 47.32. Hearsay evidence — recorded 
statements 

Court of Appeals, 2d Cir. Telephone con- 
versations between defendant and code- 
fendant intercepted pursuant to earlier 
court authorization were not rendered 
inadmissible because they occurred after 
the return of a sealed indictment since 
they were a part of a continuing investi- 
gation of criminal activities. Furthermore, 
there was no basis for claiming that such 
continued surveillance following return 
of sealed indictment constituted a viola- 
tion of defendant’s Sixth Amendment 
right to counsel, since the overheard con- 
versations were in no way elicited by 
government agents of the police. United 
States v. Poeta, 455 F.2d 117 (2d Cir. 
1972), 8 CLB 544. 


§ 47.37. — Guilty pleas of codefendant 
(see also § 44.60.) 

Court of Appeals, 2d Cir. Where police 
informant was indicted as codefendant 
and admitted his “guilt” at separate trial 
of defendant, prosecution perpetrated 
“sham” which prejudiced defendant, not- 
withstanding fact that codefendant’s ad- 
mission of guilt was made under cross- 
examination by defense. United States v. 
Lusterino, 450 F.2d 572 (2d Cir. 1971), 8 
CLB 337. 
§ 47.40. — Admissions and confessions 
(see also § 1.00. et seq.) 

North Carolina A defendant could not val- 
idly maintain that testimony of jailed ac- 
complice implicating defendant amounted 
to a confession of another party which 
was induced by expectation of leniency 
and therefore was inadmissible. The wit- 
ness’s testimony could not be considered 
a confession since a confession is the 
acknowledgment by the “accused” of his 
guilt of the “crime charged,” but the 
witness was neither accused nor charged 
in the action. State v. Jones, 188 S.E.2d 
676 (N.C. App. 1972), 8 CLB 708. 
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§ 47.42. — Business records exception 
New York Admission, in a manslaughter 
case, of portion of autopsy report which 
stated that death of defendant’s child was 
caused by “traumatic shock and battered 
child syndrome” was error since public 
record exception to hearsay rule and to 
right of confrontation does not extend to 
opinions as to cause of death contained in 
such reports. The error, however, did not 
require reversal in view of great weight 
of evidence and jury’s verdict holding de- 
fendant guilty of assault in first degree 
rather than manslaughter. People v. 
Hampton, 327 N.Y.S.2d 961 (App. Div., 3d 
Dep't 1972), 8 CLB 432. 


§ 47.55. — Documentary evidence 

Court of Appeals, 7th Cir. Selective ser- 
vice regulation requiring all officia] papers 
to be signed and forbidding rubber stamp 
facsimiles did not render inadmissible 
selective service form bearing rubber 
stamp signature containing statement from 
“civilian employer” that defendant had 
not reported to the work to which he was 
assigned as a conscientious objector. Fail- 
ure to follow “precatory” regulation does 
noc make unofficial document inadmis- 
sible. United States v. Rogers, 454 F.2d 
601 (7th Cir. 1971), 8 CLB 540. 


§ 47.70. — Presumptions and inferences 
Court of Appeals, D.C. Cir. D.C. Circuit 
invalidates presumption of knowledge of 
illegal importation contained in 21 U.S.C. 
§ 174 with reference to occasional users 
of heroin. United States v. Harling, 463 
F.2d 923 (D.C. Cir. 1972), 8 CLB $34. 


Court of Appeals, 10th Cir. Revenue 
agents, acting on a tip from an unnamed 
informant, stripped a motor vehicle driven 
by defendant's brother in which defen- 
dant was a passenger and arrested them 
for transportation and possession of moon- 
shine whiskey found in the locked trunk 
of the car. Heid, defendant’s mere pres- 
ence inside the automobile was insuffi- 
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cient to support an inference that he had 
control of custody of the illicit liquor. 
United States v. Clunn, 457 F.2d 1273 
(10th Cir. 1972), 8 CLB 709. 


§ 47.80. — Res gestae and spontaneous 
deciarations 

Texas Robbery victim’s testimony that one 
of perpetrators said, “If you'll be good 
like the one we got awhile ago, we'll let 
you go and not be hurt,” was admissible 
against defendant as part of res gestae. 
Buster v. State, 470 S.W.2d 887 (Tex. 
Crim. App. 1971), 8 CLB 161. 


§ 48.10. — Courtroom identification 

New York Witness’ in-court identification 
although “aided” by prior one-to-one ex- 
hibition of defendant (as he approached 
courthouse with his attorney to answer 
charges on another case) was admissible 
since “the circumstances here, though un- 
necessarily suggestive, were not condu- 
cive to irreparable mistaken identification 
so as to result in a denial of due process 
of law.” People v. Bilinski, 327 N.Y.S.2d 
156 (Saratoga Co. 1971), 8 CLB 432. 


§ 48.40. — Testimony of prior 
identification (see also § 25.00. 
et seq.) 

Court of Appeals, 5th Cir. Where state 
trial court admitted in-court identification 
without making prior determination as to 
whether said identification was tainted by 
an illegal police lineup, it was not error 
to deny habeas corpus relief without an 
evidentiary hearing, since the trial record 
convincingly showed an_ independent 
origin for the in-court identification. Dis- 
sent, however, pointed to fact that fifty- 
year prison sentence was based upon 
singie identification by robbery victim 
who only saw assailant momentarily in a 
“sideways” position, was “addled” at time 
of giving description to police; and later 
picked him out from lineup of persons of 
markedly different height and weight. 
Lucas v. Texas, 451 F.2d 390 (5th Cir. 
1971), 8 CLB 251. 
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Court of Appeals, 9th Cir. Where customs 
inspector was unable to make positive in- 
court identification of defendant four 
years after his arrest at border crossing, 
evidence that, at time of arrest, inspector 
had satisfied himself that physical descrip- 
tion and photograph on immigration card 
and driver's license presented to him by 
driver of vehicle containing smuggled 
goods had not been altered and accurate- 
ly depicted and referred to driver of car, 
was sufficient to sustain conviction. 
United States v. Meza-Arcadia, 458 F.2d 
31 (9th Cir. 1972), 8 CLB 706. 


Maryland Testimony of prosecutrix con- 
cerning photographic identification she 
made of defendant without defense coun- 
sel being present was admissible even if 
defendant had been under arrest at time 
identification took place, the pretections 
of Wade and Gilbert not applying to 
photographic lineups. Prosecutrix’s _tes- 
timony that she had felt that the attacker 
must have been one of those whose photo- 
graph was shown to her because the 
police had journeyed to another state to 
show them to her did not render such 
lineup impermissibly suggestive. Cren- 
shaw v. State, 283 A.2d 423 (Md. Spec. 
App. 1971), 8 CLB 164. 


§ 50.00. Proof of other crimes to show 
motive, intent, etc. 

Court of Appeals, 5th Cir. Where defen- 
dant who was being prosecuted for inter- 
state transportation of a stolen motor 
vehicle did not take stand, admission of 
evidence of prior convictions for felony 
of “theft” on theory that they tended to 
shew a course of conduct from which jury 
could infer a criminal intent to transport 
the stolen vehicle constituted reversible 
error, since they did not meet test of be- 
ing “substantially relevant” to the crime 
being tried, theft not being an element of 
a Dyer Act violation. United States v. 
Johnson, 453 F.2d 1195 (5th Cir. 1972), 
8 CLB 540. 
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Louisiana In prosecution for aggravated 
rape, trial court’s admission, over objec- 
tion, of evidence of a subsequent sexual 
attack upon a second victim was not an 
abuse of discretion where assault took 
place in same car and attacker utilized a 
similar modus operandi. State v. Whitsell, 
La., 262 So. 2d 509 (La. 1972), 8 CLB 709. 


§ 50.10. Out-of-court experiments 
Pennsylvania Although blood test ordered 
by court at defendant’s request in prosecu- 
tion for fornication and bastardy ex- 
cluded defendant from paternity, this in 
and of itself was not sufficient to raise, as 
a matter of law, a reasonable doubt con- 
cerning his guilt, in view of scientific un- 
reliability of such tests. State’s request for 
granting of a second blood test would, 
therefore, be granted. Commonwealth v. 
Potts, 286 A.2d 663 (Pa. Super. 1971), 8 
CLB 341. 


§ 50.20. Opinion evidence (see also 
§ 51.20.) 

Pennsylvania Trial court did not err in 
excluding expert psychiatric testimony 
seeking to prove that defendant who 
pleaded guilty was incapable of acting 
with the deliberation and premeditation 
required for murder in the first degree. 
Psychiatric testimony is not admissible for 
purpose of determining degree of crime 
but only for purpose of establishing legal 
insanity under M’Naughten Rule or after 
guilt has been established “for the limited 
purpose of aiding . . . in fixing the pen- 
alty.”. Commonwealth v. Tomlinson, 284 
A.2d 687 (Pa. 1971), 8 CLB 341. 


Pennsylvania Under an exception to the 
hearsay rule, a medical witness may ex- 
press an opinion on medical matters 
based, in part, upon reports of others not 
in evidence, but upon which the expert 
“customarily relies” in the practice of his 


profession. Commonwealth v. Thomas, 
282 A.2d 693 (Pa. 1971), 8 CLB 163. 
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§ 50.22. Proof of value 

Court of Appeals, 4th Cir. Where evi- 
dence failed to show that defendant, con- 
victed of larceny of property in excess of 
value of $100, a felony, had stolen the 
requisite amount, new trial was not re- 
quired, but defendant would stand con- 
victed of lesser included offense of lar- 
ceny of property having a value not ex- 
ceeding $100, a misdemeanor. United 
States v. Bryant, 454 F.2d 248 (4th Cir. 
1972), 8 CLB 541. 


New York Where the people failed to pro- 
duce evidence that property stolen by 
defendant was of some value, petit lar- 
ceny conviction would stand despite in- 
ability of court to find any holdings to 
support people’s position, since the benefit 
of any reasonable doubt as to the law 
should be given by trial judge to the 
people. People v. Smith, 324 N.Y.S.2d 
440 (New York, Monroe County Ct. 1971), 
8 CLB 91. 


WITNESSES 


§ 51.00. Competency 

Court of Appeals, 5th Cir. Where govern- 
ment informant has been found mentally 
incompetent to testify at trial, govern- 
ment has burden of proving informant'’s 
mental capacity at time of recording of 
telephone conversations between himself 
and defendant to consent to same. United 
States v. Napier, 451 F.2d 552 (5th Cir. 
1971), 8 CLB 254. 


§ 51.10. Privileged communications 

Illinois Where attorney invoked lawyer- 
client privilege before grand jury in re- 
fusing to answer questions concerning 
conversations had between himself and 
client, although client had previously tes- 
tified concerning same upon receiving a 
grant if immunity, the decisive factor was 
not whether, as claimed by attorney, the 
client had only testified under compulsion, 
but whether the privilege was timely as- 
serted by the client. Fact that during 
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client's testimony, she repeatedly left 
grand jury room to confer with attorney 
waiting outside constituted waiver. People 
v. Adam, 280 N.E.2d 205 (Ill. 1972), 8 CLB 
548. 


Maine Defendant could not validly assert 
marital communications “privilege” in ob- 
jecting to wife’s testimony concerning his 
absence from and return to camper during 
night of alleged crime since his children 
were also sleeping in camper. The court 
reasoned that under such circumstances, 
he must have been aware of reasonable 
probability that persons other than his 
wife would be aware of his conduct and 
thus must have been acting without the 
expectancy of a confidence shared with 
her. State v. Benner, 284 A.2d 91 (Me. 
1971), 8 CLB 262. 


North Carolina Defendant, appealing her 
conviction for conspiracy to murder, as- 
serted under one assignment of error that 
she was the wife of the intended victim 
and on another that she was the wife of 
her codefendant. It was held, as to the 
first assignment of error, that a husband 
could testify against his wife, under an 
exception to the common-law rule, where 
he himself was the victim of the felony. 
It was held, with regard to the second 
assignment of error, that the rebuttable 
presumption that a married woman who 
commits a criminal act in the presence 
of her husband has acted under his influ- 
ence or coercion was not available in a 
trial for murder or conspiracy to murder. 
State v. Robinson, 190 S.E.2d 270 (N.C. 
App. 1972), 8 CLB 811. 


§ 51.18. Witness’ assertion of privilege 
against self-incrimination — 
effect (see also § 36.00.) 
Tennessee A defendant cannot validly as- 
sert that his right against self-incrimina- 
tion was violated by his having been re- 
quired to read aloud to the jury an in- 
criminating letter written by him, since 
he had waived such right by electing to 
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take the stand. “It matters not whether 
the letter itself was introduced for the 
jury to read, or it was read to them by 
counsel, or by the defendant.” Phillips v. 
State, 480 S.W.2d 361 (Tenn. Crim. App. 
1972), 8 CLB 711. 


§ 51.21. Witness fees 

Court of Claims California state prisoner, 
who was brought to New York pursuant 
to federal writ to testify against another 
in a federal criminal case, was not en- 
titled to $20 a day witness fee provided 
for attendance at any court of the United 
States since “Congress was thinking only 
of the class which would normally be in 
a position to incur costs or suffer losses, 
those not in custody.” The fact that de- 
fendant had felt called upon to retain an 
attorney constituted merely “a special ex- 
pense peculiar to the plaintiff's situation 
and not the sort of outlay which Congress 
intended to cover.” Marchese v. United 
States, 453 F.2d 1268 (Ct. Cl. 1972), 8 
CLB 544. 


§ 51.25. Informants — disclosure of 
identity 

United States Supreme Court A news re- 
porter who, while dealing with a confiden- 
tial source, observes the commission of a 
crime or obtains information concerning 
the commission of a crime has no standing 
to assert a conditional or unconditional 
privilege against appearing (together with 
notes and records) before a grand jury in- 
vestigating possible commission of crimes 
or to refuse to answer questions regarding 
the identity of such informant or informa- 
tion given to him in confidence. Branz- 
burg v. Hayes, 408 U.S. 665 (1972), 8 CLB 
704. 


Court of Appeals, 9th Cir. Where uniden- 
tified person brought a quantity of heroin 
across border from Mexico, stashing it in 
a men’s toilet, and a second man picked 
it up and turned it over to the defendant, 
defendant, charged with conspiring to im- 
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port heroin and knowingly facilitating 
transportation of heroin, was not entitled 
to disclosure of government informant 
even though, according to defendant, he 
may have been same unidentified person 
who originally brought the heroin into the 
country. “Mere participation in the crime 
does not bring the informer under the 
rule of Roviaro (v. United States, 353 U.S. 
53) where, as here, ‘testimony by an in- 
formant who has neither dealt with an 
accused nor witnessed his crime’ is ir- 
relevant.” United States v. Kelly, 449 F.2d 
329 (9th Cir. 1971), 8 CLB 155. 


Indiana Trial court did not err in refusing 
to permit cross-examination of state’s wit- 
ness concerning the identity of an in- 
former even though the existence of the 
informer was communicated to jury by 
testimony of the witness. McCulley v. 
State, 272 N.E.2d 613 (Ind. Sup. Ct. 1971), 
8 CLB 87. 


§ 51.30. Immunity 

Indiana Statute granting witness immun- 
ity to news reporters could not be invoked 
by defendant who had confessed guilt to 
newsman in order to prevent him from 
testifying. Hestand v. State, 273 N.E.2d 
282 (Ind. Sup. Ct. 1971), 8 CLB 94. 


§ 51.55. Refreshing witness’ recollection 
Louisiana Where state’s eyewitness first 
identified Negro spectator in courtroom 
as masked robber and then, upon being 
shown photograph he had selected at pre- 
trial photographic lineup, identified de- 
fendant, trial court did not abuse its dis- 
cretion in permitting the photograph to 
be used, over defense objection, for pur- 
pose of refreshing witness’s memory since 
it did not serve to create in witness's mind 
“a mental impression of men never before 
seen.” Dissent criticized extent to which 
state had been permitted to go in order 
to rehabilitate witness. State v. Anderson, 
259 So. 2d 310 (La. 1972), 8 CLB 636. 
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§ 52.25. —Right to witness’ address 
Court of Appeals, 7th Cir. Where under- 
cover government agent received a threat 
to his safety by reason of his role in the 
case, defendant was not deprived of his 
Sixth Amendment right of confrontation 
by trial court’s refusing to compel dis- 
closure of said witness's address and place 
of employment. An exception to un- 
limited cross-examination arises “as to 
enquiries which, upon a proper showing, 
endanger the personal safety of a witness.” 
United States v. LaBarbera, 463 F.2d 988 
(7th Cir. 1972), 8 CLB 827. 


§ 52.35. — Nature of conviction 

United States Supreme Court The protec- 
tion of Gideon v. Wainwright against use 
of uncounseled prior convictions extends 
retroactively to use of such constitution- 
ally invalid prior convictions for the pur- 
pose of impeaching defendant’s credibility 
where such use might well have influ- 
enced the outcome of the case. Loper v. 


Beto, 405 U.S. 473 (1972), 8 CLB 421. 


Court of Appeals, 2d Cir. It was en abuse 
of judicial discretion to permit use of 
twenty-one-year-old narcotics conviction 
to impeach defendant on trial for viola- 
tion of federal narcotics laws where de- 
fendant had no subsequent record. “While 
there is considerable uncertainty as to 
what crimes, by reason of their nature 
may be considered to be highly probative 
of lack of veracity, we believe that a 
narcotics conviction has little necessary 
bearing on the veracity of an accused as 
a witness.” United States v. Puco, 453 
F.2d 539 (2d Cir. 1971), 8 CLB 425. 

§ 52.50. — impeachment for bias or 
motive 

Michigan Where prosecution witness in 
felonious driving case asserted he was the 
passenger and defense maintained wit- 
ness was in fact the driver of vehicle, re- 
fusal of trial court to permit defendant 
to impeach said witness for bias by show- 
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ing that he had retained private counsel 
to institute a personal injury action 
against defendant was prejudicial error. 
People v. Richmond, 192 N.W.2d 372 
(Mich. App. 1971), 8 CLB 256. 

§ 52.60. —Impeachment for prior illegal 
or immoral acts 

Maryland Where trial court in armed rob- 
bery case permitted prosecutor, for the 
limited purpose of impeaching the defen- 
dant’s credibility as witness, to cross- 
examine as to defendant’s narcotic addic- 
tion and the daily cost of maintaining his 
drug habit, said evidence although rel- 
evant was “too relevant” and highly pre- 
judicial; it underscored reason for the 
established rule limiting impeachment to 
prior convictions. Neam v. State, 286 
A.2d 540 (Md. Spec. App. 1971), & CLB 
345. 


Michigan Refusal of trial to allow defense 
counsei to impeach key prosecution wit- 
ness by cross-examining him as to his 
prior juvenile record was reversible error. 
“There is no sound reason for excluding 
the history of juvenile offenses in a case 
not ‘against’ the juvenile offender but 


against someone else whose liberty is at 


stake. The jurors are entitled to 
know what manner of person the People’s 
chief witness is.” People v. Yacks, 196 
N.E.2d 827 (Mich. 1972), 8 CLB 634. 


DEFENSES 


§ 54.08. Alcoholism and drug addiction 
Pennsylvania The trial court did not err 
in refusing to charge jury that “insanity” 
caused by the voluntary taking of LSD 
was a complete lega! defense. Voluntary 
ingestion of LSD or similar drugs is to 
have same legal effect in a killing as vol- 
untary intoxication from alcohol, i.e., to 
serve to reduce the crime from murder in 
the first degree to murder in the second 
degree where there was no intention to 
take life. Commonwealth v. Campbell, 
284 A.2d 798 (Pa. 1971), 8 CLB 342. 
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§ 54.09. Amnesia 

New York Murder defendant's genuine 
amnesia (described by state psychiatrist 
as “an unconscious denial of a painful 
circumstance without which the defen- 
dant might lose his sanity”) by which he 
was unable to remember the facts sur- 
rounding the alleged crime did not render 
him unfit to proceed to trial when he had 
sufficient present ability to consult with 
his lawyer and a rational and factual un- 
derstanding of the proceedings. Defen- 
dant would not be deprived of a fair trial 
on account of his amnesia since his attor- 
ney could avail himself of discovery pro- 
ceedings to obtain evidence which might 
assist in reconstruction of alleged crime. 
Rationale was that situation paralleled 
other cases in which a defendant did not 
recall facts “surrounding the event, e.g., 
intoxication, blackout and delayed arrest 
in narcotic cases.” People v. Soto, 327 
N.Y.S.2d 669 (Nassau Co. Ct. 1971), 8 
CLB 341. 


§ 54.10. Collateral estoppel 

Florida Defendant was acquitted of rob- 
bery of one of the cashiers of a store. He 
was subsequently charged, tried, and con- 
victed of robbery of another cashier of the 
same store on the same date and for the 
same amount, $489.41. This second con- 
viction became final and the appeal was 
concluded prior to the United States 
Supreme Court's decision in Ashe v. 
Swenson, 397 U.S. 436, which deter- 
mined that “collateral estoppel” is a part 
of the Fifth Amendment’s guarantee 
against double joepardy. (The doctrine of 
collateral estoppel in criminal cases was 
apparently designed to put an end to the 
prosecutorial practice of holding in re- 
serve additional charges stemming from 
the same incident.) 

The Florida high court denied a post- 
conviction motion to vacate the convic- 
tion and sentence, holding that Ashe was 
not retroactive. The rule of collateral 
estoppel, said the court, “does not raise 
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serious questions about the accuracy of 
guilty verdicts in past trials” and upsets 
the justified prior reliance of prosecutors 
and courts upon the proposition that the 
earlier litigation of the offense and not 
the act was determinative of double 
jeopardy. Brewster v. State, 264 So. 2d 
833 (Fla. 1972), 8 CLB 810. 


§ 54.15. Discriminatory enforcement 
Arizona Absent a showing of invidious 
discrimination, there was no basis for 
prison inmates to assert denial of due 
process and equal protection of the laws 
in that they were charged with the crime 
of escape while other escapees were not. 
State v. Scott, 496 F.2d 609 (Ariz. App. 
1972), 8 CLB 634. 

§ 54.25. — Separate and distinct 
offenses 

Texas Where separate offenses were in- 
volved and defendant could not have been 
convicted at first trial for offense charged 
against him at second trial, double jeop- 
ardy did not attach notwithstanding fact 
that victim in second case testified as to 
facts of crime in first trial. Walker v. State, 
473 S.W.2d 499 (Tex. Crim. App. 1971), 
8 CLB 340. 


§ 54.30. — Dual sovereignty doctrine 
Court cf Appeals, 10th Cir. Where de- 
fendant was convicted under a city or- 
dinance of carrying a concealed pistol on 
his person, his subsequent prosecution in 
state court for carrying a pistol after hav- 
ing been previously convicted of a felony 
did not constitute double jeopardy, since 
the two offenses, although relating to the 
same event, were not identical. Bell v. 
Kansas, 452 F.2d 783 (10th Cir. 1971), 8 
CLB 423. 


Texas Defendants were not placed in 
double jeopardy by state prosecution 
arising out of same bank robbery for 
which they had previously been tried and 
convicted in federal court. Verret v. State, 
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470 S.W.2d 883 (Tex. Crim. App. 1971), 
8 CLB 161. 


§ 54.40. —Implied acquittal 

Court of Appeals, 2d Cir. Defendant was 
charged with premeditated murder and 
felony murder. The jury, following the 
court’s instructions (unobjected to by the 
detendant) that if it found the defendant 
guilty of one count, it must remain silent 
as to the other, rendered a guilty verdict 
on the count of premeditated murder and 
remained silent on the other. On retrial 
following a setting aside of the conviction, 
defendant, over double jeopardy objec- 
tions, was found guilty of felony murder, 
the jury remaining silent as to premed- 
itated murder. It was held on appeal from 
denial of habeas corpus that defendant 
had not been “implicitly acquitted” of 
felony-murder because of the jury’s si- 
lence at the first trial. Despite authority 
to show that the two counts constitute 
separate offenses, it was concluded that 
under the circumstances of this case, 
where the conviction was not for a lesser 
included offense, where the same factual 
circumstances were involved, where de- 
fendant would, in any event have been 
subject to retrial for premeditated murder, 
and where he made no objection to the 
court’s charge in the first case, defendant 
was not subjected to double jeopardy. 
United States ex rel. Jackson v. Follette, 
462 F.2d 1041 (2d Cir. 1972), 8 CLB 828. 


Louisiana Where defendant was convicted 
of simple battery as the result of testimony 
that he had forcibly thrown victim to the 
ground and put his hand under her dress, 
he could not thereafter, by virtue of 
double jeopardy clause, be prosecuted for 
crime of indecent behavior with a juvenile. 
The two charges arose from one occur- 
rence, and the forcible touching of defen- 
dant “must rationally be concluded to 
have been part of the basis upon which 
the trial judge reached his judgment of 
guilty.” State v. Bonfanti, 262 So. 2d 504 
(La. 1972), 8 CLB 708. 


887 
§$ 54.55. — Mistrial as a basis for 
double jeopardy — in general 
Court of Appeals, 5th Cir. Where delib- 
erating jury returned to courtroom to ask 
question and foreman volunteered state- 
ment, “I guess we are hung then” to which 
judge replied that he had no alternative 
but to declare a mistriai, said judicial ut- 
terance did not constitute a ruling by the 
court terminating the trial following which 
all ensuing verdicts would ‘:ave been 
void. United States v. De Laughter, 453 
F.2d 908 (5th Cir, 1972), 8 CLB 541. 


§ 54.60. — Point at which jeopardy 
attaches 

United States Supreme Court Certiorari 
was improperly granted on issue of dou- 
ble jeopardy where, under state “strict 
variance” rule, first trial court directed 
verdict of acquittal on ground of erro- 
neous indictment because testimony de- 
veloped that a rifle had been used rather 
than a pistol described in armed robbery 
indictment. “It now appears that those 
questions are so interrelated with rules of 
criminal pleadings peculiar to the State of 
Tennessee, the constitutionality of which 
is not an issue, as not to warrant the ex- 
ercise of the certiorari jurisdiction of this 
Court.” Dissent (Brennan, Douglas, Mar- 
shall), found the majority’s refusal to ad- 
dress the issue “inexplicable,” saying that 
the remedy for Tennessee’s inability to 
amend its indictment during course of first 
trial lay “in changing Tennessee’s crim- 
inal procedure, not in denying petitioner 
the constitutional protection to which he 
is entitled. Duncan v. Tennessee, 405 U.S. 
127 (1972), 8 CLB 333. 


Florida Where, in a nonjury case, the state 
announced a nolle prosequi because the 
trial court, after the swearing of the wit- 
nesses, granted a defense motion to ex- 
clude the testimony of the government's 
witnesses, former jeojardy did not attach 
since no actual testimony had been heard. 
Nonjury cases differ from jury cases in 
that jeopardy in jury cases will attach im- 
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mediately upon the swearing of witnesses. 
Furthermore, despite the fact that follow- 
ing the state’s announcement of nolle 
prosequi, the trial court granted defen- 
dant’s motion to find the defendant not 
guilty, former jeopardy did not attach 
since the state, by its action, had already 
terminated the proceeding, and thus the 
“not guilty finding by the court [was] of 
no force and effect.” State v. Bernard, 254 
So. 2d 38 (Fla. App. 1971), 8 CLB 257. 


§ 54.62. — Reason for granting mistrial 
California Dismissal of alternate juror 
does not create “legal necessity” for a mis- 
trial. Absent consent to said mistrial by 
defendant, former jeopardy will attach 
even though defense counsel first brought 
question of alternate jurors possible 
prejudice to attention of court. People 
v. Compton, 490 P.2d 537 (Cal. 1971), 8 
CLB 256. 


Michigan Failure of trial court to consult 
defendant before declaring mistrial be- 
cause of testimony of prosecution witness 
prejudicial to defendant, which in the 
opinion of the court could not be cured 
by instruction to disregard, resulted in 
finding of double jeopardy, notwithstand- 
ing fact that court would have been cor- 
rect in granting a defense motion for a 
mistrial. Testimony by prosecution wit- 
ness during state’s case indicating that de- 
fendant had been convicted of a crime 
did not involve “breakdown of judicial 
machinery” and defendant, had he been 
consulted, might have elected to proceed 
with trial already in its tenth day. Test 
established in United States v. Jorn, 400 
U.S. 470 (1972), that, to avoid double jeop- 
pardy, sua sponte declaration of mistrial 
must be grounded on “a scrupulous exer- 
cise of judicial discretion” was not met 
since, under the circumstances, defendant 
had a significant interest in decision 


whether or not to remove case from jury. 
People v. Garmner, 195 N.W.2d 62 (Mich. 
1972), 8 CLB 634. 
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Pennsylvania Where mistrial was granted 
after commencement of testimony on basis 
of statement of district attorney that he 
had received call from wife of key wit- 
ness that her husband had contracted 
pneumonia, double jeopardy attached 
since there was no showing of “imperious 
necessity” for granting the mistrial. “Any- 
thing less than a definite diagnosis intro- 
duced with more formality than merely 
the introduction into evidence of the fact 
of the telephone call of the undoubtedly 
nervous wife of the prosecution witness 
does not give the trial court ample grounds 
for subjecting appellant to the continuing 
ordeal of a pending trial.” Commonwealth 
v. Ferguson, 285 A.2d 189 (Pa. 1971), 8 
CLB 431. 


§ 54.64. Entrapment — in general 

Court of Appeals, 3d Cir. In determining 
the question of entrapment, it is “incon- 
sequential whether law enforcement off- 
cials did or did not act on well-grounded 
suspicion that defendant was engaged in 
wrongdoing or whether they had probable 
cause for approaching the defendant,” the 
RELEVANT factor being the determina- 
tion whether defendant was merely af- 
forded the opportunity for criminal con- 
duct, based upon his “predisposition and 
criminal design,” or whether the conduct 
in question was the product of the “cre- 
ative activity of law enforcement officials.” 
United States v. Silver, 457 F.2d 1217 (3d 
Cir. 1972), 8 CLB 706. 


Court of Appeals, 7th Cir. Where gov- 
ernment agent who contacted defendant 
“afforded the defendant the opportunity 
to commit the offense” of selling cocaine 
but evidence was sufficient to support 
conclusion that defendant was “willing” 
and had established channels for the con- 
duct of such transactions, there was no 
entrapment as a matter of law, since gov- 
ernment was not responsible for her dis- 
position to do so.” United States v. Brew- 
baker, 457 F.2d 1360 (7th Cir. 1972), 8 
CLB 540. 
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Court of Appeals, 8th Cir. Entrapment 
instruction reciting that “where a person 
has no previous intent or purpose to vi- 
olate the law (but is induced or persuaded 
by law enforcement officers or their agents 
to commit a crime, he is a victim of en- 
trapment,” was sufficient to allow jury to 
fully consider “creative activity” or “cor- 
ruption” by government officials. It was 
not necessary to charge application re- 
quested by the defendant to the effect that 
“inducement may take different forms, 
such as persuasion, fradulent representa- 
tion, threats or other coercive tactics.” 
United States v. Haley, 452 F.2d 398 (8th 
Cir. 1971), 8 CLB 338. 


§ 54.68. — Burden of proof 

Court of Appeals, 9th Cir. Defendant's 
admission that he possessed opium, cou- 
pled with his vehement denial of any 
knowledge regarding its nature or illegal 
origin, did not constitute such an admis- 
sion of the offense charged as would en- 
title him to raise the defense of entrap- 
ment. State v. Barrios, 457 F.2d 689 (9th 
Cir. 1972), 8 CLB 630. 


§ 54.69. Immunity from prosecution 

United States Supreme Court Federal 
statute granting full “use” and “derivative 
use” but not “transactional” immunity 
confers sufficient protection to witnesses 
whose testimony is sought to be compelled 
equal to that granted by the Fifth Amend- 
ment privilege against self-incrimination. 
Where witnesses whose testimony has 
been compelled in accordance with “use” 
immunity statute are subsequently pros- 
ecuted, the prosecution will have the 
heavy burden of affirmatively showing 
that the evidence it proposes to use is de- 
rived from a legitimate source wholly in- 
dependent of the compelled testimony. 
Dissent (Marshal and Douglas, J.J.) con- 
tended that use immunity would not in 
fact confer protection against self-incrim- 
ination coextensive with self-incrimination 
clause despite affirmative burden of proof 
placed upon government since “the infor- 
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mation relevant to the question of taint 
is uniquely within the knowledge of the 
prosecuting authorities. The good 
faith of the prosecuting authorities is thus 
the sole safeguard of the witness’ rights.” 
Kastigar v. United States, 406 U.S. 441 
(1972), 8 CLB 624. 


United States Supreme Court To indict a 
congressman for the taking of a bribe in 
exchange for a promise to vote in a certain 
manner with respect to pending legislation 
is not an unconstitutional infringement 
upon the right of a member of Congress 
to be free from inquiry into any legislative 
act or into the motivation for performance 
of such act since the crime becomes com- 
plete upon the taking of the bribe without 
‘eference to subsequent execution of the 
yromise. In consequence of this, it would 
be unnecessary, in order to prove charge 
of bribe-taking, to inquire into the subse- 
quent legislative act, including speeches 
of the defendant-senator or motives for 
the legislative act. United States v. 
Brewster, 408 U.S. 501 (1972), 8 CLB 700. 
United States Supreme Court State “use” 
and “derivative use” immunity statute con- 
ferred protection against self-incrimination 
coextensive with Fifth Amendment not- 
withstanding qualification that answers 
given or evidence produced by witness 
shall have been “responsive.” The terms 
“responsive answer” and “responsive evi- 
dence” are not unconstitutionally vague, 
having been interpreted by the state's 
highest court as being intended to prevent 
witnesses from seeking undue protection 
by volunteering what the state already 
knew or would likely come to on its own. 
Zicarelli v. New Jersey State Comm'n on 
Investigation, 406 U.S. 472 (1972), 8 CLB 
625. 

Court of Appeals, 5th Cir. Where defen- 
dant has testified in his bankruptcy pro- 
ceeding, thereby receiving use and deriv- 
ative-use immunity coextensive with 
privilege against self-incrimination under 
1970 Amendment to Bankruptcy Act (11 
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U.S.C.A. 325(a)(10)), the government in 
subsequent prosecution for misappropria- 
tion of funds of a federally insured bank 
did not meet its burden of affirmatively 
showing that evidence used in the crim- 
inal proceeding was not directly or indi- 
rectly derived from his bankruptcy testi- 
mony by merely offering “conclusory 
statements” of FBI investigator and FDIC 
attorney to that effect. “The Government 
must show how it acquired all of the evi- 
dence admitted below.” United States v. 
Seiffert, 463 F.2d 1089 (5th Cir. 1972), 8 
CLB 828. 


New York Where contractor could be con- 
sidered to have been a “target” of grand 
jury investigation into corrupt city con- 
tracting practices, has subpoenaed testi- 
mony before grand jury and turning over 
of records, after refusal to sign a waiver 
of immunity, necessitated, under state con- 
stitution, the granting of use immunity 
and dismissal of resultant indictments for 
grand larceny and filing false claims for 
contract work with City of Albany. People 
v. Leto, 334 N.Y.S.2d 303 (Albany County 
Ct. 1972), 8 CLB 838. 


§ 54.75. Impossibility of performance 

Court of Appeals, 3d Cir. Absence of 
permit program at time of discharge of 
refuse into navigable waters constitutes a 
defense to prosecution under River and 
Harbors Act of 1899. United States v. 
Pennsylvania Indus. Chem. Corp., 461 
F.2d 468 (3d Cir. 1972), 8 CLB 807. 


§ 54.80. Insanity — substantive tests 

Minnesota Minnesota, determining that its 
heretofore strict interpretation of the 
M’Naghten rule served to deny defen- 
dants their constitutional rights to have 
actual insanity constitute a defense, now 
adopts a liberal interpretation of the 
statute embodying the rule. Henceforth, 
a defendant will not be deemed to have 
known that the act was wrong if it is 
shown, upon evidence “received freely” 
and taking “account of the entire man 
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and his mind as a whole” that he was not 

“competent to make the choice.” Thus, as 

in the instant case, 
“[A] defendant might realize in a gen- 
eral way that it is illegal to strike a blow 
with a knife, but if he did not know 
that the act was ethically wrong, if he 
did not ‘freely and deliberately’ choose 
to commit the act, and if he did not 
have the will to prevent the act, there 
is missing an ingredient that has almost 
universally been considered essential 
before a crime can be committed [veli- 
tion].” 

State v. Rawland, 199 N.W.2d 774 (Minn. 

1972), 8 CLB 812. 


Washington Defendant charged with mur- 
der was not deprived of equal protection 
of the law nor subjected to cruel and un- 
usual punishment because trial court, in 
instructing on defense of insanity, applied 
state’s M’Naghten rule as sole test of in- 
sanity rather than the criminal responsi- 
bility test of the American Law Institute 
Mode! Penal Code. Equal protection is 
“not necessarily denied because of the 
pace at which the state proceeds in amend- 
ing its laws,” and, as to cruel and unusual 
punishment, defendant was being pun- 
ished for his criminal behavior and not 
“because of his status as a chronic par- 
anoid schizophrenic.” State v. Myers, 494 
P.2d 1015 (Wash. App. 1972), 8 CLB 546. 


§ 54.90. — Burden of proof 

Court of Appeals, 5th Cir. Where govern- 
ment psychiatrist, called in rebuttal on 
issue of insanity, disregarded fact that 
defendant had been adjudicated insane 
eight years previously in testifying that 
he based his conclusion as to defendant’s 
sanity in part upon defendant's past his- 
tory which revealed no previous mental 
illness, government, as a matter of law, 
failed to meet its burden of proving de- 
fendant’s sanity beyond a_ reasonable 
doubt. Furthermore, it was not enough 
for the government, once it had the bur- 
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den of proof on issue of insanity (the de- 
fendant having previously come forward 
with evidence on the issue), to seek to 
establish that defendant had known the 
difference between right and wrong at the 
time of the alleged crime. The govern- 
ment must also disjunctively offer proof 
to show that defendant was able to con- 
form his conduct to the requirements of 
law. The government’s witness had failed 
to express an opinion in this regard. 
United States v. Parks, 460 F.2d 736 (5th 
Cir. 1972), 8 CLB 829. 

§ 55.30. —- Commitment following 
acquittal 

California A person acquitted of a crime 
by reason of insanity at time of offense 
was not constitutionally entitled to an im- 
mediate jury proceeding to determine his 
present sanity; and state procedure pre- 
scribing ninety-day prehearing commit- 
ment was reasonably necessary to provide 
sufficient institutional examination and ob- 
servation to make that determination. De- 
cision rested in part upon fact that Cali- 
fornia, unlike many other jurisdictions, 
requires that defendant have burden of 
proof to establish his insanity by a pre- 
ponderance of the evidence. This consti- 
tutes a “solid basis upon which the pre- 
sumption of continued mental illness may 
rest.” In re Franklin, 496 P.2d 465 (Cal. 
1972), 8 CLB 633. 


§ 55.60. Lack of jurisdiction 

Court of Appeals, D.C. Cir. Where trial 
court was misinformed by prosecutor that 
District of Columbia’s Family Division 
did not have jurisdiction of case involving 
an intrafamily offense (the defendant's 
forging of her mother’s name on a savings 
withdrawal slip), conviction would be re- 
served. United States v. Harrison, 461 
F.2d 1209 (D.C. Cir. 1972), 8 CLB 804. 


Court of Appeals, 6th Cir. Where, after 
the killing of one American seaman by 
another on an American ship in a German 
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port, the seaman was taken into custody 
by German authorities, committed to a 
German mental institution, then released, 
following which the appropriate local 
court refused to issue a warrant for his 
arrest requested by the local prosecutor 
upon a finding, after extensive police in- 
vestigation, that there was no probable 
cause for issuance of said warrant, this 
“preliminary proceeding” would not be 
construed as constituting an “assertion of 
jurisdiction” which would operate to oust 
the jurisdiction of the “flag sovereign” (the 
United States) to try him in a federal dis- 
trict court. “A different case would be 
presented if [defendant] had been brought 
to trial in Germany or perhaps even if he 
had been indicted.” United States v. Rea- 
gan, 453 F.2d 165 (6th Cir. 1971), 8 CLB 
423. 


Kansas Where eyewitness followed de- 
fendants from scene of robbery in Mis- 
souri into Kansas and notified Missouri 
police who entered Kansas and arrested 
them ninety minutes after crime, said ac- 
tion constituted valid “fresh pursuit” with- 
in meaning of Kansas statute permitting 
out-of-state police to effect arrests within 
its borders. State v. Tillman, 494 P.2d 
1178 (Kan. 1972), 8 CLB 546. 


§ 55.80. Self-defense — in general 
Georgia An acquittal is “authorized” in 
homicide case where a spouse shoots to 
death person carrying on sexual affair with 
her husband, provided said shooting is for 
purpose of preventing further acts of adul- 
tery, but not if it is merely done for pur- 
pose of revenge for act or acts already 
committed. Brown v. State, 184 S.E.2d 
655 (Ga. 1971), 8 CLB 259. 


§ 56.20. Statute of limitations 

Court of Appeals, 5th Cir. The refusal 
of a grand jury to indict and the return 
of a “no bill” does not constitute a “dis- 
missal” of the government's complaint 
against defendant for tax fraud. Thus, the 
facts that the government waited until five 
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days before expiration of the six-year stat- 
ute of limitations before filing the com- 
plaint, and that the grand jury refused to 
indict, did not vitiate nine-month exten- 
sion proviso of fraud statute triggered by 
filing of complaint. The government was 
therefore empowered to seek an indict- 
ment from a second grand jury within the 
extension period. United States v. Bland, 
458 F.2d 1 (5th Cir. 1972), 8 CLB 707. 

§ 56.35. Unconstitutionality of statute or 
ordinance — equal protection 
United States Supreme Court Massachu- 
setts law which permitted dispensing of 
contraceptives only by physicians and 
pharmacists acting on doctor’s prescrip- 
tions and only to married persons where 
purpose of obtaining contraceptive was 
to prevent conception violated the equal 
protection rights of unmarried individuals. 
Defendant, charged with violation of the 
law, a felony, in that he gave a package 
of contraceptive foam to an unmarried 
woman during the course of a college lec- 
ture on birth control and was not himself 
single, a physician, or a pharmacist, had 
the standing to assert the equal protec- 
tion rights of unmarried persons denied 
access to contraceptives. Eisenstadt v. 
Baird, 405 U.S. 438 (1972), 8 CLB 418. 


United States Supreme Court Kansas stat- 
ute permitting state to recoup legal de- 
fense fees expended by state for indigent 
defendants by means of civil proceedings, 
but which failed to provide several exemp- 
tions (most notably against garnishment 
of wages) accorded by state to all other 
civil debtors, lacked a rational basis for 
such distinction and consequently violated 
the equal protection clause. The Court 
limited the scope of the decision to its 
facts and did not reach the question 
whether statutory obligations for repay- 
ment, in and of themselves, served to deter 
an indigent’s exercise of his right to coun- 
sel. James v. Strange, — U.S. — (June 12, 
1972), 8 CLB 703. 
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Kentucky An attorney subject to disci- 
plinary proceeding had no standing to 
assert that state court of appeals had no 
authority to deal with that or any other 
case before it on the ground that the court 
was not presently constituted in accor- 
dance with the “one man, one vote” prin- 
ciple of the Fourteenth Amendment's 
equal protection clause. Although there 
is dictum in Hadley v. Junior College 
Dist., 397 U.S. 50, from which it can be 
argued that under equal protection, the 
“one man, one vote” principle applies to 
any public body whose members are 
elected by districts, “it is recognized that 
there may be some governmental agencies 
to whose work the matter of apportion- 
ment is not relevant... . It is our opinion 
that the one man, one vote principle 
should not and does not apply to the judi- 
ciary.” Kentucky State Bar Ass'n v. Taylor, 
Ky., 482 $.W.2d 574 (Ky. App. 1972), 8 
CLB 836. 


New Jersey Female defendant was charged 
under New Jersey’s Disorderly Persons 
Act with being “a common scold,” an 
offense incorporated under the common 
law. “A common scold” is “a troublesome 
and angry woman, who, by brawling and 
wrangling among her neighbors, breaks 
the public peace, increases discord and 
becomes a nuisance to the neighborhood 
. .. by definition only a woman can be a 
‘common scold.’ . . . The discrimination 
between the sexes is obvious. It is sense- 
less. It is unconstitutional under the Equal 
Protection Clause of the 14th Amend- 
ment.” State v. Palendrano, 293 A.2d 747 
(N.J. Super. 1972), 8 CLB 811. 

§ 56.38. — Improper exercise of police 
power 

Delaware Statute making it an offense 
for motorcyclist not to wear helmet and 
eye protection was a valid exercise of con- 
stitutional purpose to promote the gen- 
eral welfare, notwithstanding line of cases 
supporting proposition that under the 
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Fourteenth Amendment a state abuses its 
police power when it enacts a law which 
has as its sole object protection of the 
welfare of the person whose act is pro- 
hibited. State v. Brady, 290 A.2d 322 (Del. 
Super. 1972), 8 CLB 636. 


New Jersey Where state had created Fish 
and Game Code for entire state, regula- 
tion of hunting had thereby been pre- 
empted by the state and subsequent mu- 
nicipal ordinance prohibiting any type of 
hunting within township was ultra vires 
and void. This holding did not affect situa- 
tions involving right of a municipality to 
ban activities which might be concerned 
with hunting but which directly affected 
public safety. State v. Pinkos, 283 A.2d 
755 (N.J. App. Div. 1971), 8 CLB 261. 


Virginia Refusal of welfare recipient to 
leave premises of welfare department at 
closing time did not constitute common- 
law trespass where her original entry was 
lawful and peaceful and her conduct, 
which was not boisterous, did not amount 
to breach of peace. Snead v. Common- 
wealth, 188 $.E.2d 179 (Va. 1972), 8 CLB 
637. 


§ 56.39. Procedural matters 

New York Defendant, charged with know- 
ingly and unlawfully possessing hypoder- 
mic needles and syringes, was not entitled 
to dismissal of prosecution in which state 
offered no testimony to show that defen- 
dant had no medical prescription, since 
the burden of such proof is upon the de- 
fendant. People v. Gray, 327 N.Y.S.2d 201 
(Nassau Co. 1971), 8 CLB 430. 


§ 56.40. — Violation of First Amendment 

Court of Appeals, 5th Cir. 18 U.S.C.A. 
§ 231(a)(1), making it unlawful to teach 
or demonstrate the making of explosives, 
etc., while “knowing or having reason to 
know” that same would be unlawfully 
employed for use or in furtherance of a 
civil disorder, was applicable, without spe- 
cific proof of the happening or pendency 
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of a particular disorder, to leaders of a 
black militant group preparing their mem- 
bers for active participation “at a moment's 
notice” in “the coming revolution.” The 
facts presented a clear and present danger 
sufficient to overcome First Amendment 
objections. United States v. Featherston, 
461 F.2d 1119 (5th Cir. 1972), 8 CLB 809. 


Oklahoma First Amendment guarantees 
of freedom of religion were not violated 
by prosecution for marihuana possession 
of mail-order “minister,” who maintained 
that use of that drug was an integral and 
sacramental part of his religion. Lewellyn 
v. State, 489 P.2d 511 (Okla. Crim. App. 
1971), 8 CLB 160. 


Pennsylvania Criminal libel statute of 
1939 which failed to establish truth as 
absolute defense failed to give recogni- 
tion to standards of “reckless disregard 
of truth and known falsity” as established 
in New York Time Co. v. Sullivan, 376 
U.S. 254 (1964), and Garrison v. Louisiana, 
379 U.S. 64 (1964), and which limited crit- 
icism to “public officers” and “candidates” 
without regard to public issues or general 
interest standards was unconstitutional. 
Portion of section of state constitution 
dealing with publications which was not 
broad enough to satisfy “the stringent New 
York Times or Garrison requirement of 
actual malice or disregard for truth” was 
repugnant to guarantees of First Amend- 
ment. Commonwealth v. Armao, 286 A.2d 
526 (Pa. 1971), 8 CLB 340. 


Virginia Defendant ran an ad in a week- 
ly newspaper in Virginia offering confi- 
dential services in arranging for legal 
abortions in the State of New York. He 
was convicted under a provision provid- 
ing that “If any person by publication . . . 
by the sale or circulation of any publica- 
tion . . . encourages or prompts the pro- 
curing of abortion . . . , he shall be guilty 
of a misdemeanor.” The statute was held 
to be not violative of defendant’s First 
Amendment rights of free speech and free 
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press since what was proscribed was not 
the “traditional press role of disseminat- 
ing information and communicating opin- 
ions but a form of commercial advertising 
governable by state’s police power with 
reference to the field of medical health.” 
It is “clearly within the police power of 
the state to enact reasonable measures to 
ensure that pregnant women in Virginia 
who decide to have abortions come to 
their decisions without the commercial 
advertising pressure usually incidental to 
the sale of a box of soap powder.” Bigelow 
v. Commonwealth, 191 S.E.2d 173 (Va 
1972), 8 CLB 835. 


§ 56.45. — Void for vagueness 

United States Supreme Court State stat- 
ute which made it a misdemeanor to use 
“opprobrious words or abusive language” 
which tended “to cause a breach of the 
peace” was unconstitutionally vague and 
overbroad with respect to the right of free 
speech since it was not, by state judicial 
construction, limited in its application to 
“fighting words.” Although defendant had 
himself uttered words which might have 
fit narrow statute limiting prohibition to 
fighting words, he had standing to chal- 
lenge the constitutionality of the statute 
on its face because of its overbroad ap- 
plication to protected speech of others. 
Gooding v. Wilson, 405 U.S. 518 (1972), 
§ CLB 623. 


United States Supreme Court Jackson- 


ville, Florida city vagrancy ordinance 


which included in its proscriptions many 
activities that were otherwise of a non- 
criminal nature and established no stan- 


dards of discretion 
granted police by the ordinance was void 
for vagueness. Papachristou v. City of 
Jacksonville, 405 U.S. 151 (1972), 8 CLB 
334. 


governing exercise 


United States Supreme Court Florida 
state vagrancy statute which defined va- 
grants, in part, as “persons wandering or 
strolling around from place to place with- 
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out any lawful purpose or object” was 
unconstitutionally vague in light of deci- 
sion in Papachristou v. Jacksonville, 400 
U.S. 156 (1972). Smith v. Florida, 405 U.S. 
172 (1972), 8 CLB 335. 


D. THE JURY 
JURY INSTRUCTIONS 


§ 57.00. ‘Allen’ dynamite charge 

Court of Appeals, 3d Cir. Where jury in- 
dicated that one juror was holding out 
and had refused to enter in deliberation 
with the other jurors because of her 
opinion that all the witnesses were not 
to be believed, judge’s supplementary 
charge that a new trial might “produce 
great additional expense to the govern- 
ment” was prejudicial error requiring re- 
versal of conviction. United States v. Bur- 
ley, 460 F.2d 998 (3d Cir. 1972), 8 CLB 
829. 


North Carolina Trial court’s additional 
charge to jury, after they had deliberated 
for 110 minutes, to the effect that it was 
their duty to act and they could only act 
as a body, was not prejudicial error. State 
v. Accor, 188 S.E.2d 332 (N.C. 1972), 8 
CLB 710. 
§ 57.01. 

Georgia 


Alibi defense 

Testimony by convicted robber 
that defendant was not involved in the 
robbery and that he had never seen defen- 
dant before did not entitle defendant to 
alibi instruction since said testimony did 
not “exclude the possibility of his presence 
in respect to the time and place of occur- 
rence.” Evans v. State, 185 $.E.2d 805 (Ga. 
App. 1971), 8 CLB 343. 


§ 57.05. Accomplice testimony 

Oregon Where testimony of accomplice, 
as state’s witness, unexpectedly proved to 
be favorable for the defendant, trial court 
did not err in giving usual instruction, 
over defense objection, that such testimo- 
ny should be viewed with distrust. Ration- 
ale for the cautionary instruction arises 
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“from the fact that he [the accomplice] 
was a participant in the crime at issue 
and not from the nature of his testimony 
concerning that crime.” State v. Lewis, 499 
P.2d 343 (Ore. App. 1972), 8 CLB 812. 


Georgia Where robbery defendant lim- 
ited his defense to an unsworn statement 
which “was tantamount to a complete con- 
fession,” it was wholly immaterial wheth- 
er or not trial court committed error in 
refusing request to specifically charge that 
the burden was upon the state to prove 
the offenses charged in the indictment. 
Simmons v. State, 190 S.E.2d 835 (Ga. 
App. 1972), 8 CLB 338. 


§ 57.10. Burden of proof 

Court of Appeals, 5th Cir. Trial court's 
charge that “if you accept the testimony 
of the Government and the inferences the 
Government would have you draw there- 
from, then the evidence is sufficient for 
you to find these defendants and each of 
them guilty beyond a reasonable doubt,” 
was reversible error since it “impermis- 
sibly shifted the burden of proof to the 
accused [and] required them to come 
forward to rebut the Government's prima 
facie case that the court announced had 
been made.” United States v. Lowry, 456 


F.2d 341 (5th Cir. 1972), 8 CLB 632. 


Hawaii 1850 statute providing that defen- 
dants charged with murder in the second 
degree had the burden of showing absence 
of malice aforethought once the killing 
was established was invalid. State v. 
Cuevas, 488 P.2d 322 (Hawaii Sup. Ct. 
1971), 8 CLB 88. 


Illinois Elaborate definitions of reason- 
able doubt in instructions to jury tend to 
negate the fundamental presumption of 
innocence and are therefore prejudicial. 
People v. Glispie, 275 N.E.2d- 188 (Ill. 
App. 1971), 8 CLB 259. 

Virginia Trial court’s instruction that de- 


fendant charged with violation of Uni- 
form Narcotics Drug Act had burden of 
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proving that his possession, sale, or dis- 
pensing was lawful as an exemption to 
the Act, was reversible error. Walker v. 
Commonwealth, 183 S.E.2d 739 (Va. 
1971), 8 CLB 161. 


§ 57.20. Character evidence 

Court of Appeals, 3d Cir. Where defen- 
dants presented evidence of alleged rape 
victim’s bad reputation for chastity, it was 
fatal error for the trial court to refuse to 
charge that such evidence is “of substan- 
tial probative value in judging the likeli- 
hood of her consent.” Trial court’s in- 
struction that “this also has a bearing on 
it (consent),” failed to place the evidence 
within. its proper “dimension.” Govern- 
ment of the Virgin Islands v. John, 447 
F.2d 69 (3d Cir. 1971), 8 CLB 80. 


Florida Defendant, who accidentally 
killed a bystander while shooting at 
another man and who pleaded self-de- 
fense, was not entitled to jury instruction 
concerning character of the deceased (who 
was unknown to him at the time of the 
shooting). Johnson vy. State, 252 So. 2d 
361 (Fla. Sup. Ct. 1971), 8 CLB 89. 


§ 57.35. Circumstantial evidence 

Texas Where police, after allegedly smell- 
ing freshly burned marihuana, searched 
vehicle in which defendants were passen- 
gers and found marihuana cigarette lying 
on a seat which they occupied with 
driver, failure of court in trial for pos- 
session to give a requested circumstantial 
evidence charge was reversible error 
notwithstanding instruction that jury 
must find beyond a reasonable doubt that 
each defendant knew that the marihuana 
was in the automobile. Denny v. State, 
433 $.W.2d 503 (Tex. Crim. App. 1971), 
8 CLB 343. 


§ 57.42. Credibility of witnesses — 

in general 
Georgia Failure of trial court in capital 
case to charge that the rules of credibility 
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should be applied to dying declarations of 
murder victim that the defendant and his 
wife had poisoned him was not error in 
absence of a request. Nor was it error, 
where state did not wholly rely on ac- 
complice testimony and in the absence of 
a request to fail to charge the jury on 
necessity for corroboration of testimony 
of an accomplice. Carter v. State, 183 
S.E. 2d 392 (Ga. Sup. Ct. 1971), 8 CLB 88. 


§ 57.45. Defendant’s failure to testify 
Maine Trial court’s failure to instruct that 
defendant's failure to testify should not 
be taken by jury as evidence of guilt did 
not result in manifest error where defen- 
dant failed either to specifically request 
instruction or object to its absence. State 
v. Girard, 283 A.2d 462 (Me. 1971), 8 
CLB 162. 


§ 57.50. Duty to charge on defendant’s 
theory of defense 

Court of Appeals, 5th Cir. Refusal of trial 

court to instruct jury to the effect that 

defendant could not be found guilty of 


forgery of United States Treasury check 
if it found defendant had the payee’s 
authority to sign the check required re- 


versal, notwithstanding judge’s charge 
that “[h]Je is guilty of forgery who without 
lawful authority . . . shall make a false 
instrument . , since a defendant is 
entitled to a charge which precisely and 
specifically, rather than merely generally 
or abstractly, points to the theory of his 
defense. United States v. Gilbreath, 452 
F.2d 992 (5th Cir. 1971), 8 CLB 425. 


§ 57.60. Duty to charge on essential 
elements of crime 

Court of Appeals, D.C. Cir. Failure of 
trial court in instructing jury in felony 
murder case to charge as to the essential 
elements of the underlying felony of at- 
tempted robbery constituted plain error 
requiring reversal of conviction. United 
States v. Williams, 463 F.2d 958 (D.C. Cir. 
1972), 8 CLB 806. 
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Court of Appeals, 5th Cir. Judge’s instruc- 
tion in trial for knowing possession of cur- 
rency stolen from a federally insured 
bank that jury could infer guilty knowl- 
edge if it found that defendant was in 
possession of recently stolen currency and 
if said possession was “not satisfactorily 
explained” was prejudicial since knowl- 
edge was a requisite element independent 
of the element of possession. In this con- 
text, “unexplained possession” instruction 
may have had the further effect of caus- 
ing jury to believe that defendant had the 
legal obligations to come forward with 
testimony on the point, thereby violating 
his privilege against self-incrimination. 
United States v. Cameron, 460 F.2d 1394 
(5th Cir. 1972), 8 CLB 806. 


Ohio Where defendant was arrested by 
university security officer during school 
disturbance for failure to obey the lawful 
orders of a policeman engaged in the per- 
formance of his duty at the scene of an 
emergency, it was not error to refuse to 
charge on the meaning of the words, 
“emergency” and “police officer,” since the 
trial court, in the exercise of its discretion, 
considered these to be words of ordinary 
meaning which could be readily under- 
stood by members of that jury. State v. 
Perry, 278 N.E.2d 50 (Ohio 1972), 8 CLB 
432. 


§ 57.69. Intent and willfulness 

Oklahoma Where jury asked the court, 
“Are the defendants breaking the law if 
they are unaware that the gun was in the 
car?” and the court responded “Yes. 
‘Knowledge’ is nothing more than a man’s 
belief and may consist of credible infor- 
mation on material facts and circum- 
stances sufficient in content to generate a 
reasonable’ belief,” trial court's answer 
was reversible error. Ware v. State, 497 
P.2d 775 (Okla. Crim. App. 1972), 8 CLB 
710. 


§ 57.70. Lesser included offenses 
Court of Appeals, 8th Cir. Reservation 
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Indian charged with aggravated assault 
was not deprived of due process of law 
because of failure to charge jury on lesser 
offense of simple assault. Major Crimes 
Act creates federal jurisdiction only over 
specific enumerated offenses set forth in 
the Act, and no lesser offenses may be 
implied. Racial classification was not in- 
vidious since it is well-established that 
reservation Indians are wards of the gov- 
ernment. Kills Crow v. United States, 451 
F.2d 323 (8th Cir. 1971), 8 CLB 253. 


Utah Refusal of trial court to instruct jury 
on lesser included offense of simple as- 
sault necessitated reversal of conviction 
for indecent assault where alleged assault 
consisted of uncorroborated testimony of 
nine-year-old concerning rubbing of geni- 
talia in a public pool at which others were 
present. State v. Close, 499 P.2d 287 (Utah 
1972, 8 CLB 812. 


§ 57.75. Limiting and cautionary 
instructions 

Court of Appeals, 5th Cir. Failure of trial 
court to give instructions limiting effect of 
co-conspirator’s testimony that they had 
earlier pleaded guilty to the same con- 
spiracy charged against defendant did not 
constitute grounds for reversal where de- 
fense counsel himself elicited the fact of 
the earlier guilty pleas in order to con- 
vince jury that they perjured themselves 
as part of a deal for light sentences and 
where he did not request the limited in- 
struction. United States v. Cook, 461 F.2d 
906 (5th Cir. 1972), 8 CLB 806. 


§ 57.90. — Presumption of innocence 

Colorado Trial court, in instructing jury 
as to presumption of innocence, added 
the following statement: “This rule . . . is 
not intended to aid anyone who is in fact 
guilty of crime to escape, but is a humane 
provision of the law, intended, so far as 
human agencies can, to guard against the 
danger of an innocent person being un- 
justly punished.” It was held that the 
judge’s added instruction, although ex- 
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pressly disapproved of in a prior case, did 
not constitute a denial of defendant’s right 
to fundamental fairness. Constantine v. 
People, 499 P.2d 309 (Colo. 1972), 8 CLB 
812. 


§ 58.50. Prejudicial comments by trial 
judge during charge 

Court of Appeals, 5th Cir. Federal trial 
judge’s instruction to jury that defendant 
had presented no legal justification for his 
action and that his attempted explanation 
was “a red herring” went beyond bounds 
of judicial comment and was reversible 
error. United States v. De La Barra, 447 
F.2d 193 (5th Cir. 1971), 8 CLB 80. 


§ 58.60. Supplemental instructions — 
in general 

Court of Appeals, 3d Cir. Where case 
against defendant turned on identification 
by three eyewitnesses, district court 
judge, who denied deliberating jury’s re- 
quest to have testimony of two of these 
witnesses read to them but instead sum- 
marized the relevant forty-page portion 
of transcript, abused his discretion since 
the evidence was crucial to the verdict 
and it “must be assumed that the jury .. . 
was in doubt disagreement upon_ its 
proper evaluation.” United States v. 
Rabb, 453 F.2d 1012 (3d Cir. 1971), 8 
CLB 539. 


SELECTION, DELIBERATION, 
AND VERDICT 


§ 60.00. Requirement of an impartial 
jury — in general 

Court of Appeals, 4th Cir. State procedure 
whereby adults charged with criminal 
offenses (other than murder and man- 
slaughter) against minors are tried with- 
out jury by nonrecord juvenile or domes- 
tic relations court but, if convicted, raay 
obtain a jury trial de novo as a matter of 
right was not so flagrantly and patently 
unconstitutional as to warrant issuance 
of federal injunction. Although Callan v. 
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Wilson, 127 U.S. 540, declared a similar 
procedure of District of Columbia courts 
to be unconstitutional, the extension of 
the Sixth Amendment to the states does 
not necessarily require application to the 
states of all procedural safeguards for- 
mally applied to federal courts. Mann v. 
Koontz, 451 F.2d 1344 (4th Cir. 1971), 8 
CLB 338. 


§ 60.05. — Selection of veniremen 
Oklahoma It was reversible error for trial 
court to overrule defendant’s motion to 
quash array of jury panel without hearing 
defendant's offer of proof to support con- 
tention that jury had not been properly 
selected (in that names of jurors had not 
been folded as required by statute). Hay- 
wood v. State, 492 P.2d 1129 (Okla. Crim. 
App. 1971), 8 CLB 343. 


Pennsylvania Trial court did not abuse 
discretion in refusing to excuse juror who 
stated that while she recognized victim's 
mother, she did not personally know her 
and had no more sympathy for her than 
she would have for any mother who had 
lost a son. Commonwealth v. Carter, 282 
A.2d 375 (Pa. 1971), 8 CLB 163. 


§ 60.08. — Systematic exclusion of 
Negroes, etc. 

United States Supreme Court Negro de- 
fendant made out a prima facie case of 
invidious racial discrimination in the se- 
lection of Louisiana parish all-white grand 
jury which indicted him for rape by show- 
ing that while jury commissioners, during 
culling-out process by which percentage 
of Negroes was drastically reduced in 
stages, had plainly visible in front of them 
questionnaires and information cards con- 
taining racial designations. _Commis- 
sioners affirmations of good faith in the 
selection process were not, in themselves, 
sufficient to rebut presumption of invid- 
ious discrimination. Alexander v. Louisi- 
ana, 405 U.S. 625 (1972), 8 CLB 625. 
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Court of Appeals, 5th Cir. Defendants 
seeking to examine federal prosecuting 
attorney in order to establish systematic 
exclusion by said presecutor of Negroes 
from juries by use of peremptory chal- 
lenges could examine him as to his “con- 
duct” but not his “mental processes” in 
making such challenges. United States v. 
Pearson, 448 F.2d 1207 (5th Cir. 1971), 8 
CLB 155. 


Court of Appeals, 5th Cir. Prosecutor's 
notes covering trials during one-week 
period were insufficient to overcome pre- 
sumption that government official had 
faithfully discharged his duty despite ap- 
pearance from small number of cases 
that Negro jurors were systematically 
challenged where Negro defendants were 
involved, despite great difficulty in ob- 
taining further proofs and despite govern- 
ment’s claim that no other notes were 
available. United States v. Pearson, 448 
F.2d 1207 (5th Cir. 1971), 8 CLB 155. 


Court of Appeals, 9th Cir. District court 
erred in rejecting convicted man’s chal- 
lenge under 28 U.S.C. § 2255 to the racial 
makeup of the grand and petit jury rolls 
because of his failure to object at trial 
and failure to allege facts tending to show 
discrimination. “A claim of systematic 
exclusion will be entertained for the first 
time in a Section 2255 proceeding unless 
it affirmatively appears from the record 
that the petitioner has knowingly waived 
his constitutional right to object.” Chee 
v. United States, 449 F.2d 747 (9th Cir. 
1971), 8 CLB 155. 


Alabama Fact that there was not a single 
Negro on venire selected for trial of de- 
fendant’s case did not, of itself, demon- 
state systematic exclusion of Negroes from 


“ 


A defendant is 
not constitutionally entitled to have a 
member of his race on the jury panel 
which tries his case.” Anthony v. State, 
261 So. 2d 61 (Ala. Crim. App. 1972), 8 
CLB 636. 


Alabama county juries. 
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Mississippi Failure to place on jury lists 
names of persons who had_ waivable 
privilege of exemption from jury service 
was a mere irregularity and did not 
amount to systematic exclusion or denial 
of defendant's right to an impartially se- 
lected jury. Rhone v. State, 254 So. 2d 
750 (Miss. 1971), 8 CLB 343. 


§ 60.09. — Capital cases 

Court of Appeals, 7th Cir. Fact that pros- 
pective jurors professing general objec- 
tions to death penalty were excluded from 
jury entitled defendant who had been 
confined to “death row* for more than 
fifteen years to relief from death penalty; 
but it was “far-fetched” for defendant to 
maintain that because of this exclusion, 
he had been saddled with a “hangman’s” 
jury. Studies tending to show that juries 


composed of those who favor death pen- 


alty are prone to find defendant's guilty 
are fragmentary and inconclusive. United 
States ex rel. Townsend v. Twomey, 452 
F.2d 350 (7th Cir. 1971), 8 CLB 336. 


Pennsylvania Where district attorney in 
capital case challenged several prospec- 
tive jurors because of their opposition to 
capital punishment, defendant was not 
deprived of due process where sentence 
was less than death and where defendant 
did not show that jury was “prosecution 
prone” on issue of guilt. Commonwealth 
v. Roach, 282 A.2d 382 (Pa. 1971), 8 CLB 
162. 


Texas Jury selection process in capital 
case in which trial court carefully exam- 
ined veniremen challenged by state and 
only excused juror where it was satisfied 


that under no circumstances would juror 


vote to inflict the death penalty regard- 
less of facts which might be presented did 
not violate Witherspoon rule and was not 
unconstitutional. Lane v. State, 471 
S.W.2d 854 (Tex. Crim. App. 1971), 8 CLB 
162. 


$ 60.10. Conduct of voir dire — 
in general 

Court of Appeals, 3d Cir. Trial court's re- 
fusal, in bank robbery case, to permit 
submission to proposed jurors of the in- 
terrogatory, “Have you or any member of 
your family ever been the victim of a 
was_ reversible 
error in that it deprived defendant of his 
right to probe for bias that could affect a 
juror’s objectivity. United States v. Poole, 
450 F.2d 1082 (3d Cir. 1971), 8 CLB 253. 
Court of Appeals, 5th Cir. Although gov- 
ernment’s case rested almost entirely on 


robbery or other crime,” 


testimony of arresting officers, trial court 
did not abuse its discretion in refusing 
request to ask on voir dire 
whether any of the jurors were inclined 
to give more weight to the testimony of 
a police officer merely because he was a 


defense 


police officer than to other testimony. 
Appellate court 
trial court properly instructed jurors on 
the recognized rules for weighing and 
evaluating testimony, and cautioned the 
jurors to consider each witness's testimony 


emphasized fact that 


without prejudice and to take into con- 
sideration the witness’s interest in the 
outcome. United States v. Gassaway, 456 
F.2d 624 (5th Cir. 1972), 8 CLB 632. 
Louisiana Defense counsel on voir dire 
was not entitled to ask juror to speculate 
on a probability by asking whether juror’s 
decision would be influenced if juror were 
told that defendant had a criminal record. 
State v. Harper, 257 So. 2d 381 (La. 1972), 
8 CLB 433. 


§ 60.60. — Prejudice on part of 
individual jurors 

South Carolina Provision exempting mo- 
tion pictures carrying seal of approval of 
the Motion Picture Association from op- 
eration of state’s obscenity laws was un- 
constitutional since the power to legislate 
cannot be delegated to private persons or 
corporations. Provisions under which de- 
fendant was exhibiting 
obscene motion pictures were severable, 


convicted — of 
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however. Trial court’s refusal to accept 
defense challenge for cause of three pro- 


spective jurors, one of whom was wife of 
the county jailer, a second who was the 
wife of a deputy sheriff, and a third who 
admitted under questioning that if se- 
lected, she would be under compulsion to 
find against the defendant in order to 
protect her children from movies dealing 
with sex, did not constitute error and 
was not reviewable on appeal since the 
denials could not be said to have been 
wholly unsupported by the 
State v. Watkins, 
1972), 8 CLB 839. 


evidence. 
19i S.E.2d 135 (S.C. 


Court of Appeal, 2d Cir. Defendant was 
prejudiced by fact that all members of 
jury had read newspaper article describ- 
ing his arrest outside of courtroom and 
his being charged with bribing and threat- 
ening government's witnesses, where jury 
had heard trial witness testify on previous 
day that defendant had instructed him to 
bribe government witnesses. Statement in 
article that charges against one of the 
codefendants had been dropped for lack 
of proof could not be deemed to convey 
to jury prejudicial implication that the 
other defendants were guilty. United 
States v. Palmieri, 456 F.2d 9 (2d Cir. 
1972), 8 CLB 632. 


$ 61.10. Deliberation — failure to keep 
jury sequestered 

Kentucky State law provided that a jury 
could not be separated during course of 
trial of a capital case except by agree- 
ment of counsel. Defense counsel con- 
sented to separation but stated to judge in 
chambers, during motion for mistrial, that 
he had had no alternative but to give his 
consent when asked to do so in presence 
of the jury. Motion was denied and the 
jury was separated. It was held, on ap- 
pea! from defendant's conviction, that the 
court should have considered defendant's 
motion as a withdrawal of consent and 
that therefore the separation of the jury 
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necessitated reversal. Baker v. Common- 
wealth, 483 S.W.2d 134 (Ky. App. 1972), 
8 CLB 837. 

§ 61.20. — Extrajudicial communications 
Oklahoma Although it was prejudicial 
error to allow envelope bearing words 
“Crime Poss. of Marih-LSD NARC” to go 
into jury room since it indicated other 
crimes for which the defendants were 
not on trial, and although defense coun- 
sel had earlier objected to introduction of 
said envelope into evidence, conviction 
would not be reversed because defense 
counsel failed to make timely objection to 
its being taken into the jury room. Hen- 
derson v. State, 490 P.2d 796 (Okla. Crim. 
App. 1971), 8 CLB 258. 


Pennsylvania Testimony indicating that 
defendant's wife’s employer had sought 
to question a juror personally known to 
him about the case was prejudicial error 
absent a showing that defendant knew or 
had approved of such approach. Com- 
monwealth v. White, 290 A.2d 246 (Pa. 
1972), 8 CLB 636. 


§ 61.22. — Other unauthorized or 
improper conduct 
Maine Where defense counsel learned on 
third day of trial that two jurors had dis- 
cussed defendant's guilt, failure to raise 
issue of alleged misconduct until follow- 
ing day, after additional testimony had 
been taken before jury, precluded its be- 
ing considered on appeal. State v. Mim- 
movich, 284 A.2d 282 (Me. 1971), 8 CLB 
258. 
§ 61.25. Supplemental instructions 

(see also § 58.60.) 
Court of Appeals, 2d Cir. Where jury, 
after eight hours of deliberating case in- 
volving the ransacking of selective service 
and other federal offices, sent trial judge 
a note asking, “Can the jury in its verdict 
recommend leniency?” and court, out of 
presence of defendant and without notice 
to him, responded, “yes,” following which 
defendant was promptly convicted, there 
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was reversible error. In an_ indignant 
opinion, the appellate court said: “It is 
clear to us at the outset that the private 
communications [there had been another] 
between the judge and jury violated the 
unequivocal mandate of [Fed. R. Crim. 
P.] 43 which requires the defendant to 
be present ‘at every stage of the trial.” 
While there could be harmless error in 
certain situations involving instructions 
out of presence of defendant, “Judge 
Burke's over-simplistic ‘yes’ response to 
the jury’s inherently dangerous inquiry 
opened the way to ‘unlock’ the jury... . 
There was a total failure to make clear 
to the jury that its function was to decide 
guilt or innocence and that sentencing 
was the judge’s province and his alone.” 
Quite apart from the truthfulness of a 
newspaper report, brought to the attention 
of the trial judge at time of sentencing 
and which first alerted the defendant to 
what had transpired, asserting that three 
jurors had admitted changing their votes 
from “not guilty” to “guilty” after re- 
ceiving the judge’s answer, it was clear 
that the verdict “which included the rec- 
ommendation of leniency on each of the 
forty-eight findings of guilt” was induced 


at least in part by the judge’s answer. 
United States v. Glick, 463 F.2d 491 (2d 
Cir. 1972), 8 CLB 830. 


§ 61.30. — Use of “Allen” dynamite 
charge on deadlocked jury 
(see § 57.00.) 

Court of Appeals, 2d Cir. It was not im- 
proper for trial judge to give Allen charge 
though jury had deliberated for only four 
and one-half hours where such charge 
was modified to emphasize that no juror 
was expected to vield on a conscientiously 
held personal conviction. United States 
v. Adcock, 447 F.2d 1337 (2d Cir. 1971), 
8 CLB 79. 


§ 62.00. Verdict — general verdicts 
North Carolina Jury foreman’s statement 
(“We the jury find the defendant guilty of 
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driving automobile under the influence”) 
was insufficient as a verdict and neces- 
sitated new trial on charge of driving 
vehicle on public highways within state 
while under the influence of intoxicating 
liquor. “Had the verdict been simply 
‘guilty, or ‘guilty as charged, it would 
have been sufficient to support the judg- 
ment, but when the jury undertakes to 
spell out its verdict without specific refer- 
ence to the charge . . ., it is essential that 
the spelling be correct.” State v. Medlin, 
190 $.E.2d 425 (N.C. App. 1972), 8 CLB 
813. 


$ 62.01. — Special verdicts 

Delaware Failure of jury to agree on 
recommendation of mercy in capital rape 
case amounted to a verdict without such 
recommendation rather than an incom- 
plete verdict. In a case of first impres- 
sion, the Maryland high court acknowl- 
edged that “the prevailing construction 
of the various statutes [of other states] 
makes the jury's decision on remission of 
punishment a constituent part of the ver- 
dict, requiring unanimous jury action one 
way or the other on that issue, along with 
a verdict of guilt.”. The court, however, 
based its own contrary finding on the 
distinction between the almost “unique” 
mercy provision of Maryland which does 
not make a recommendation of mercy 
binding upon a trial judge and on the 
wording of the statute which “explicitly 
differentiates the recommendation from 
the verdict by permitting the jury to make 
the recommendation ‘at the time of ren- 
dering the verdict.” Harris v. State, 293 
A.2d 291 (Del. 1972), 8 CLB 813. 


§ 62.02. — Requirement of unanimity 
United States Supreme Court The Sixth 
Amendment's guarantee of trial by jury 
and the Fourteenth Amendment's prohibi- 
tion against systematic exclusion of racial 
minorities are not violated by state law 
providing for less than unanimous crim- 
inal verdicts. Apodaca v. Oregon, 406 U.S. 
404 (1972), 8 CLB 625. 
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United States Supreme Court State law 
providing for verdicts by vote of nine out 
of twelve jurors in noncapital cases did 
not vitiate reasonable-doubt requirement 
of due process clause. Statutory scheme 
providing for unanimous verdicts in capi- 
tal cases and for lesser offenses involving 
five-men juries, but nine-out-of-twelve 
majority verdicts in noncapital serious 
offenses, did not violate equal protection 
clause. Johnson v. Louisiana, 406 U.S. 356 
(1972), § CLB 628. 


$ 62.03. — Requirement of verdict 

by twelve jurors 

Court of Appeals, 9th Cir. Oral stipulation 
by defense counsel to verdict by eleven- 
member jury required reversal of convic- 
tion despite presence of defendant at time 
it was made. United States v. Guerrero- 
Peralta, 446 F.2d 876 (9th Cir. 1971), 8 
CLB 80. 


$ 62.04. — Inconsistent verdicts 

Court of Appeals, 6th Cir. A defendant 
who was acquitted of the substantive 
charge of bank robbery may nevertheless 
validly be convicted on counts charging 
him with putting lives in jeopardy during 
the commission of the robbery and with 
taking and carrying away money from the 
bank. So long as neither consecutive nor 
multiple sentences were imposed under 
these counts, convictions were not im- 
proper under Price v. United States, 352 
U.S. 322 (1957), proscribing the pyramid- 
ing of sentences but not multiple convic- 
tions. United States v. Hite, 461 F.2d 646 
(6th Cir. 1972), 8 CLB 806. 

Tennessee Where defendant was charged 
with “concealing stolen property” and 
jury found him guilty simply of “conceal- 
ing property,” judgment and sentence 
were void. Hurd v. State, 477 S.W.2a 
239 (Tenn. Crim. App. 1971), 8 CLB 548. 
§ 63.30 Procedure where misconduct is 

brought to light — juror’s 
impeachment of verdict 
Texas Juror’s affidavit presented in motion 
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for new trial stating that conviction for 
murder of defendant, a Negro, was the 
result of jury's expressed racial bias 
against Negroes; that several jurors had 
announced “that they would vote either 
way, that it was up to the majority”; that 
several jurors were able to see photo- 
graphs of the deceased which were not 
introduced in evidence; and that the 
affant had concluded defendant was 
guilty after he had heard of a prior incon- 
sistent statement by a witness could not 
serve as basis for such new trial. A juror 
may not impeach his own verdict by show- 
ing his mental process or that of other 
jurors in reaching their conclusion, nor 
was there a showing “that any statement 
by any juror influenced any other juror. 
. .” Adams v. State, 481 S.W.2d 884 
(Tex. Crim. App. 1972), 8 CLB 838. 


E. SENTENCING AND PUNISHMENT 
SENTENCING PROCEDURES 
§ 65.30. Presentence report — right to 
examine 

Court of Appeals, 4th Cir. Trial court’s 
refusal to make the presentence report of 
probation officer available to defense at- 
torney prior to sentencing was not a 
denial of due process. Trial judge has dis- 
cretionary authority under Fed. R. Crim. 
P. 32(c) to deny request for said inspec- 
tion. United States v. McKinney, 450 
F.2d 943 (4th Cir. 1971), 8 CLB 255. 
Arizona Arizona adopts American Bar As- 
sociation Sentencing Procedures standard 
providing for disclosure to convicted de- 
fendants of presentence report informa- 
tion adversely affecting their interests 
which have not otherwise been disclosed 
in open court, subject to deletion “in ex- 
traordinary cases” of portions not relevant 
to sentence, diagnostic opinions which 
might disrupt program of rehabilitation, 
or sources of information obtained on 
promise of confidentiality. State v. Pierce, 
494 P.2d 696 (Ariz. 1972), 8 CLB 548. 
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§ 65.45. — Trial court’s reliance upon 
material not contained in 
presentence report 

Court of Appeals, 2d Cir. Where defen- 
dant was acquitted on several counts of 
federal indictment and convicted on one, 
it was not error for judge, in imposing 
sentence, to consider evidence admitted 
against defendant on counts on which he 
was acquitted which tended to indicate 
that he was part of “a picture of corrup- 
tion of a very profound kind” in govern- 
ment-influence peddling. Acquittal does 
not have the effect of conclusively estab- 
lishing the untruth of all the evidence 
introduced against the defendant. United 
States v. Sweig, 454 F.2d 181 (2d Cir. 
1972), 8 CLB 543. 


§ 65.55. Right to separate sentence 
hearing where jury fixed 
punishment 

Texas Admission of “bad character” evi- 
dence during penalty stage of trial for 
possession of marihuana consisting of 
photographs showing the defendant walk- 
ing nude in front of a downtown Dallas, 
Texas parade was prejudicial error in the 
absence of evidence that defendant had 
been convicted of any offense in connec- 
tion with such behavior. Conviction and 
sentence assessed by jury at thirty-five 
years imprisonment was therefore re- 
versed. Jones v. State, 479 S.W.2d 307 
(Tex. Crim. App. 1972), 8 CLB 708. 


Court of Appeals, 5th Cir. Where princi- 
pal prosecution witness had previously 
been tried and convicted, but not sen- 
tenced for the same crime, denial of 
defense motion that the witness be sen- 
tenced before trial was not error. Defen- 
dants had no standing to allege “an un- 
reasonable delay” in the sentencing of the 
witness — the rights secured by Fed. R. 
Crim. © 32(a), Title 18, United States 
Code, being personal to the individual 
to be sentenced and not to be asserted by 
third parties. Defense contention that the 
failure to sentence the witness before he 
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testified restricted its right to effectively 
impeach him would be rejected, defen- 
dants having failed to specify “any prej- 
udice which came about as the result of 
their being unable to argue the exact 
length of Saenz prison term.” United 
States v. Scheffer, 463 F.2d 567 (5th Cir. 
1972), 8 CLB 833. 


§$ 65.65. Standards for imposing sentence 
Court of Appeals, 5th Cir. Petitioner who 
was sentenced to forty years imprison- 
ment after he had pleaded guilty to as- 
sauit with intent to rape was not entitled 
to habeas corpus relief on the theory that 
the Texas statute which set a minimum 
sentence of two years but no maxirnum 
allowed judges to discriminate against 
Negroes by meting out disproportionate 
sentences to them as compared to whites 
where he alleged no facts to support his 
claim. A sentencing statute is not uncon- 
stitutional because it does not provide a 
maximum sentence. Earin v. Beto, 453 
F.2d 376 (5th Cir. 1972), 8 CLB 427. 


New York Where statute provided that if 
a defendant is convicted of a felony and 
is found to be addicted to narcotics, the 
court has the discretion to either impose 
an indeterminate prison term or certify 
him to the care and custody of the state’s 
Narcotic Addiction Control Commission, 
but the commission, for fiscal reasons, had 
adopted the policy of declining to accept 
any addicts for treatment, the sentencing 
could disregard the mandatory 
language and treat the addict like any 
other offender when 


court 


considering sen- 
tencing options such as probation. To 
construe the statute otherwise would be 
to run the risk of unconstitutionality, since 
the basis for the classification is to facili- 
tate rehabilitation. People v. Bennet, 334 
N.Y.S.2d 350 (App. Div. 2d Dep't 1972), 
S CLB 835. 


Pennsylvania Where, during penalty phase 
of bifurcated murder trial, witnesses tes- 
tified to acts of kidnapping allegedly 
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committed by defendant and where kid- 
napping was the subject of pending in- 
dictment, death sentence would have to 
be set aside since only prior convictions 
and constitutionally valid admissions and 
confessions of other crimes may be ad- 
mitted for purpose of determining sen- 
tence. Commonwealth v. Hoss, 283 A.2d 


58 (Pa. 1971), 8 CLB 160. 


§ 65.69. Sentence not contemplated 
by plea 

Court of Appeals, 3d Cir. Where record 
indicated other grounds for defendant’s 
guilty pleas, he was not entitled to a re- 
duction or correction of sentence even if 
distict judge before whom he had entered 
his plea had promised to personally sen- 
tence him but another had done so. 
United States v. Pizzo, 453 F.2d 1063 (3d 
Cir. 1972), 8 CLB 543. 

§ 65.80. Resentencing 

Court of Appeals, 5th Cir. Where defen- 
dant was tried before one federal judge 
but sentenced by another his post-convic- 
tion for reduction of sentence on ground 
of severity should not have been brought 


before trial judge, and other denying said 
motion would be vacated and remanded 
for review by judge who sentenced de- 


fendant. Furthermore, “To make certain 
that his decision in this case is made inde- 
pendent of and is not influenced by the 
prior conclusion of trying Judge, the sen- 
tencing Judge should specifically set forth 
the reasons for his decision so as to pro- 
vide this Court with a correct, albeit 
limited, basis for review of this highly 
important determination.” United States 
v. Harper, 460 F.2d 1024 (5th Cir. 1972), 
8 CLB 833. 
PUNISHMENT 
§ 66.00. Credit for time spent in custody 
prior to sentencing 
Court of Appeals, 5th Cir. Where defen- 
dant was sentenced to a term of ten years 
on a count for which he could have re- 
ceived a longer sentence, there was a con- 
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clusive presumption that his presentence 
jail time of five months was taken into 
consideration by the trial court in sen- 
tencing him on that charge, notwithstand- 
ing fact that defendant received a concur- 
rent maximum sentence for the same 
ten-year period on another count of the 
indictment. Schreter v. Clark, 457 F.2d 
1305 (5th Cir. 1972), 8 CLB 707. 


Court of Appeals, 2d Cir. Where defen- 
dant, for want of bail, was in state custody 
awaiting state court trial at time he was 
under a federal sentence he would be 
credited on federal sentence with time 
served in state custody during that period, 
since had he been able to post the bail, 
he would have come into federal custody. 
An impermissible discrimination resulted 
from defendant’s having to serve a sen- 
tence longer than a richer man would 
have had to serve. United States v. 
Gaines, 449 F.2d 143 (2d Cir. 1971), 8 
CLB 158. 


§ 66.10. Cruel and unusual punishment 
Court of Appeals, 5th Cir. Defendant 
who received 20-year sentence for con- 
spiring to import heroin was not subject 
to cruel and unusual punishment because 
of the repeal of statute under which he 
was convicted while he was awaiting 
sentence and its replacement with a simi- 
lar provision carrying only a fifteen-year 
maximum penalty. Under a special sav- 
ing clause in the new Act, prosecu- 
tions for any violation of law occurring 
prior to the effective date of the section 
are not affected. United States v. Rojas- 
Colombo, 462 F.2d 1091 (5th Cir. 1972), 8 
CLB 833. 
$ 66.15. — Particular penalties as 
constituting cruel and unusuai 
punishment 

United States Supreme Court Death pen- 
alty violates Eighth Amendment's §pros- 
ecution against cruel and unusual punish- 
ment where its infliction has been made 
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discretionary rather than mandatory. (It 
is not clear, in virtue of the separate 
majority opinions, whether the death 
penalty per se violates the Eighth Amend- 
ment in all cases.) Furman v. Georgia, 408 
U.S. 238 (1972), 8 CLB 700. 


California Death penalty is unconstitu- 
tional under California constitutional pro- 
scription against cruel and unusual pun- 
ishment, the penalty being both cruel and 
unusual when considered disjunctively. 
People v. Anderson, 493 P.2d 880 (Cal. 
1972), 8 CLB 428. 


Kentucky Statute which prescribed im- 
prisonment from one to five years for the 
stealing of hogs worth $4 or more did not 
impose cruel and unusual punishment on 


ground that offense of stealing property 


valued at $100 or more was punishable 
by the same length of sentence. Lafol- 
lette v. Commonwealth, 477 $.W.2d 152 
(Ky. App. 1972), 8 CLB 548. 


Michigan Statute prescribing minimum 
penalty of twenty years’ imprisonment for 
the sale of marihuana, when compared to 
penalties for other crimes in state and 
minimum penalties inflicted for same 
crime by other states, and when consid- 
ered in the light of national tendency to 
reduce penalties for said crime, con- 
stituted cruel and unusual punishment 
due to excessiveness. Court applied stan- 
dard of Trop v. Dulles, 356 U.S. 86 (1968), 
that “the Eighth Amendment must draw 
its meaning from the evolving standards 
of decency of a maturing society.” People 
v. Lorentzen, 194 N.W.2d 827 (Mich. App. 
1972), 8 CLB 636. 


Ohio In accordance with United States 
Supreme Court's recent holding in Furman 
v. Georgia, 408 U.S. 238 (1972), that the 
carrying out of a death penalty “imposed 
at the discretion of the trier of facts” con- 
stitutes cruel and unusual punishment, 
the Ohio Supreme Court reduced a first 
degree murder death penalty to life im- 
prisonment. The court held that the 
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infliction of the death penalty under the 
existing law of Ohio was now unconstitu- 
tional “with the possible exception of the 
taking of the life or attempting to take 
the life of the President, Vice President or 
a person in the line of succession to the 
presidency . . . or of the Governor or 
Lieutenant Governor . . . which statutes 
purport to impose a mandatory penalty of 
death.” State v. Johnson, 285 N.E.2d 751 
(Ohio 1972), 8 CLB 811. 

§ 66.35. Imposition of fines upon 
indigent defendants 

Delaware Imposition at time of sen- 
tencing of a sentence extending the term 
of imprisonment in default of fine and 
costs constitutes violation of equal protec- 
tion clause of Fourteenth Amendment, 
and a fair alternate method of payment 
must be provided. State v. Render, 283 
A.2d 847 (Del. Super. 1971), 8 CLB 257. 


§ 66.50. Increasing sentence upon retrial 
Court of Appeals, 3d Cir. A defendant 
pleaded guilty to one count of an indict- 
ment, as result of which a ten-year sen- 
tence was imposed and the second count 
was dismissed. He thereafter successfully 
moved for withdrawal of plea, was con- 
victed on both counts and sentenced to 
consecutive sentences of ten and two 
years.’ Held, that the sentences totaling 
iwelve years did not violate North Caro- 
lina v. Pearce, 395 U.S. 711 (1968), pro- 
hibiting imposition of more severe penalty 
after defendant has had sentence set aside 
since sentence on first count was no more 
than was originally imposed. United 
States v. Rines, 453 F.2d 878 (3d Cir. 
1971), 8 CLB 543. 


Court of Appeals, 5th Cir. Where trial 
court erred in “gratuitously” granting a 
new trial to defendant who had merely 
moved for a reduction in sentence, he 
would nevertheless not be permitted to 
assert the invalidity of said grant where 
he had failed to appeal the order granting 
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the new trial and had been subsequently 
retried, reconvicted, and sentenced to a 
longer term. To do so would be to accord 
him “the best of all possible worlds” by 
allowing him “ a second bite of the trial 
apple.” United States v. Bell, 457 F.2d 
1231 (5th Cir. 1972), 8 CLB 707. 


North Carolina Defendant who received 
a greater sentence after trial de novo 
following an appeal to Superior Court 
than he had received after conviction in 
lower court was not deprived of his con- 
stitutional rights. State v. Coffey, 188 S.E. 
2d 549 (N.C. App. 1972), 8 CLB 811. 


§ 66.60. Muitiple punishment — 
in general 

Maine Prosecution for escape was not 
barred by prior administrative punish- 
ment of solitary confinement despite de- 
fendant’s contention that in the interests 
of fundamental fairness, the state should 
be required to elect whether a violation 
of law by a prisoner should be punished 
administratively or judicially. State v. 
Tise, 283 A.2d 666 (Me. 1971), 8 CL.B 257. 


Minnesota Where state statute provided 
that convictions might be obtained for 
any and all offenses arising out of the 
same conduct, but that a sentence could 
be imposed for only one of them, defen- 
dants, convicted on twenty-nine counts 
of distributing obscene materials, based 
upon the seizure at one time of a quan- 
tity of films at defendants’ store, could 
only be sentenced under one count. State’s 
contention that defendants’ conduct was 
separable and that criminal intent existed 
with respect to each of twenty-nine films 
found to be obscene was rejected since 
each offense was the result of a single 
motivation, directed toward a single goal 
in a single berhavioral incident. State v. 
Carlson, 192 N.W.2d 421 (Minn. 1971), 8 
CLB 260. 


Texas Mere fact that in an earlier case 
jury disregarded proof of prior felony 
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conviction submitted on question of en- 
hancement of penalty did not give de- 
fendant constitutional right to keep said 
conviction from being admitted into evi- 
dence in a subsequent case. Klechka v. 
Texas, 475 S.W.2d 257 (Tex. Crim. App. 
1972), 8 CLB 430. 


§ 70.15. Multiple offender sentences — 
right te attack prior conviction 

New York Where, during 1961 sentencing 
as second offender, defendant was not 
advised in accordance with later enacted 
but retroactively applied statute of his 
right to them challenge underlying earlier 
conviction on constitutional grounds, sen- 
tence would be vacated and defendant 
sentenced in accordance with statute. 
People v. Krieger, 328 N.Y.S.2d 158 (App. 
Div. 4th Dep't 1971), 8 CLB 344. 


§ 70.18. — What constitutes a prior 
felony conviction 

Oregon Prosecution could not rely on de- 
fendant’s two separate previous felony 
for vehicular homicide in seeking a treb- 
ling of sentence under enhanced penalty 
provision where the convictions were the 
result of two deaths caused by a single 
accident. “Any other result would lead to 
the conclusion that the legislature in 
enacting the Habitual Criminal Act was 
concerned not only with repeated criminal 
acts, but also with the result of a single 
criminal act.” On the contrary, the aug- 
mented punishment is for “persisting in 
wrong by repeating the crime.” State v. 
Sortor, 499 P.2d 1370 (Ore. App. 1972), § 
CLB 815. 


§ 70.40. Multiple sentences — terms to 
be served concurrently 
Court of Appeals, 5th Cir. Concurrent 
sentences for bank robbery and putting 
life in jeopardy during a bank robbery 
were invalid since the latter is a lesser 
included offense. Burger v. United States, 
454 F.2d 723 (5th Cir. 1972), 8 CLB 543. 


Court of Appeals, 6th Cir. Where defen- 
dant was convicted of two counts of mur- 
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der, receiving a death sentence on one 
count and a life sentence on another, the 
sentences to run “concurrently,” the life 
sentence would be regarded as “surplus- 
age.” Ferguson v. Cardwell, 452 F.2d 
1011 (6th Cir. 1971), 8 CLB 427. 


Court of Appeals, 6th Cir. A defendant 
who was acquitted of the substantive 
charge of bank robbery may nevertheless 
validly be convicted on counts charging 
him with putting lives in jeojardy during 
the commission of the robbery and ‘with 
taking and carrying away money from 
the bank. So long as neither consecutive 
nor multiple sentences were imposed un- 
der those counts, convictions were not 
improper under Price v. United States, 352 
U.S. 322 (1957), proscribing the pyramid- 
ing of sentences but not multiple convic- 
tions. United States v. Hite, 461 F.2d 646 
(5th Cir. 1972), 8 CLB 806. 


$ 70.45. -—— Terms to be served 
consecutively 
Missouri Defendant who was convicted 


of both burglary and stealing and was 


sentenced to consecutive terms of impri- 


sonment, was not placed in double 
jeopardy on claimed ground of multiple 
punishment for the same offense since the 
crime of burglary results from the break- 
ing and entering, not the taking. State v. 
Cline, 477 S.W.2d 91 (Mo. 1972), 8 CLB 
544. 


F. POST-CONVICTION 
PROCEEDINGS 


THE APPEAL 


— Right to counsel in appeal 
(see also § 6.10.) 

Indiana Despite wording of Indiana rule 
that “the Public Defender shall serve as 
counsel for petitioner, representing him in 
all proceedings . . . including appeals, if 
necessary” a public defender may not 
withdraw from case of an indigent defen- 
dant because of the alleged frivolousness 
of the appeal from denial of his petition 


§ 71.40. 
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for post-conviction relief. The phrase “if 
necessary” is construed to require repre- 
sentation in anv situation where a trial 
court renders a decision adverse to the 
petitioner and petitioner wishes to ap- 
peal. Dixon v. State, 284 N.E.2d 102 (Ind. 
App. 1972), 8 CLB 836. 


§ 71.55. — Right to appeal on full record 
United States Supreme Court Illinois rule 
providing indigents with free trial tran- 
scripts in felony cases but only “settled 
statements” and “agreed statements of 
facts” in misdemeanors is an “unreasoned 
distinction” proscribed by the Equal Pro- 
tection Clause. The fact that indigent’s 
crime was punishable by fine rather than 
imprisonment did not lessen the invidious 
discrimination. While the constitutional 
requirement that indigent defendants be 
afforded records of sufficient completeness 
to permit proper consideration of claims 
“does not translate automatically into a 
complete verbatim transcript,” a full rec- 
ord must be provided where the grounds 
of appeal (in the instant case, insufficiency 
of the evidence and prosecutorial miscon- 
duct) make out a colorable need for same. 
Mayer v. City of Chicago, 404 U.S. 189 
(1971), 8 CLB 150. 


§ 71.90. — Failure to file timely notice 

of appeal 

Texas Indigent Texas defendant who was 
not advised of his right to appeal his rape 
conviction at no expense to himself and 
to have an attorney appointed for that 
purpose was denied his constitutional 
right to appeal and was entitled to an 
out-of-time appeal. Since it appeared, 
however, that it was not possible to obtain 
an accurate statement of the facts, defen- 
dant would be accorded a new trial. Ex 
parte Ramirez, 483 S.W.2d 259 (Tex. 
Crim. App. 1972), 8 CLB 836. 


§ 73.10. — Failure to object or file bill 
of exceptions as precluding 
appellate reviews 


Texas In the absence of a timely objection 
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statement 
made prior to receiving Miranda warn- 
ings, no error is preserved for review. 
Further, it is to be presumed that a trial 
judge, sitting without a jury, would disre- 
gard any inadmissible testimony. La 
Rocca v. State, 479 S.W.2d 669 (Tex. Crim. 
App. 1972), 8 CLB 708. 


to admission of inculpatory 


§ 73.70. Appeal by prosecution 

Court of Appeals, 7th Cir. Where, prior to 
trial, district court granted defendant's 
motion to dismiss indictment for refusal 
to submit to induction and said dismissal 
was based upon court’s disapproval of 
applied draft board classification proce- 
dures, the dismissal was on the merits and 
double jeopardy clause precluded gov- 
ernment appeal. 18 U.S.C. § 3731, which 
provides that the government might ap- 
peal “from a decision or judgment setting 
aside, or dismissing any indictment or in- 
formation,” when viewed in its historical 
context, permits the government to ap- 
peal “only when the dismissal of a crim- 
inal case by a district court is based on a 
defect in the indictment or the informa- 
tion, or in the institution of the proceed- 
ing.” United States v. Ponto, 454 F.2d 
657 (7th Cir. 1971), 8 CLB 539. 


OTHER POST-CONVICTION 
PROCEEDINGS 
(including revocation of probation 
and parole) 


§ 74.60. Motion to vacate conviction 
(state coram nobis, federal 
motions under 28 U.S.C. 2255, 
etc.) — in general 
Court of Appeals, 7th Cir. Where docket 
entries of 1932 conviction, underlying 
conviction for purchasing 
firearms without disclosing previous fel- 
ony conviction, were silent with respect 
to whether or not defendant was repre- 
sented by counsel or had been advised of 
his right to counsel, his allegations that he 
had been deprived of right to counsel en- 
titled him to an evidentiary hearing on 


subsequent 
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his petition for coram nobis. Once the 
defendant raised the question of invalidity 
of the prior conviction, it was to be pre- 
sumed that his Sixth Amendment rights 
had been violated. The government had 
the heavy burden of proving absence of 
a constitutional defect or a waiver of 
rights. Woods v. United States, 457 F.2d 
185 (7th Cir. 1972), 8 CLB 632. 


§ 74.70. — Grounds 

Court of Appeals, 9th Cir. Federal pri- 
soner who moved to set aside conviction 
on the ground that he had been under 
the influence of Librium, a tranquilizer 
which caused him to be in a state of ex- 
treme depression at time of making guilty 
plea was not entitled to an evidentiary 
hearing in the absence of supporting alle- 
gations indicating how he obtained or 
came to be under the influence of the 
drug. Sasser v. United States, 452 F.2d 
1104 (9th Cir. 1972), 8 CLB 424. 

§ 75.25. — Appeal from denial of 
collateral relief 

Court of Appeals, 2d Cir. District court 
judge’s holding in habeas corpus pro- 
ceeding that petitioner's plea of guilty to 
felonious possession of heroin was invol- 
untary because he was under the influence 
of narcotics at time of pleading would not 
be reversed despite fact that only evi- 
dence to support his contention of what 
happened at the time was petitioner's 
own testimony twenty years after the 
event, and he admitted he had been 
represented by able counsel and was him- 
self then familiar with the criminal 
Since the credibility of peti- 
tioner’s testimony and the weight to be 
extended to it were matters for trial judge 
to determine, it could not be said that 
the district court’s findings were clearly 
erroneous “doubtful as we may _ be 
whether any other judge” would have 
rendered the same result. United States 
ex rel. Fitzgerald v. LaVallee, 461 F.2d 
601 (2d Cir. 1972), 8 CLB 805. 


process. 
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§ 75.35. Federal habeas corpus — 
grounds 

United States Supreme Court Defendant 
who had been sentenced under Wiscon- 
sin’s Sex Crimes Act to confinement for a 
period of time equal to the maximum 
sentence for the offense, under the pro- 
visions of which his commitment could be 
renewed for a greater period, was entitled 
to an evidentiary hearing on his federal 
habeas corpus claims that he had been 
denied equal protection of the law at the 
renewal hearing since persons committed 
under the state’s Mental Health Act were 
entitled to jury determination, and it ap- 
peared that the two Acts were not mutual- 
ly exclusive in their application. Hum- 
phrey v. Cady, 405 U.S. 504 (1972), 8 CLB 
420. 

Court of Appeals, 7th Cir. A serviceman 
may not be deprived of conscientious ob- 
jector status because his religious convic- 
tion against war in large part related to 
philosophical and public policy considera- 
tions. “The only ciaimants whose appli- 
cations would be excluded under Welsh 
[v. United States, 398 U.S. 333 (1970)] 
would be those whose beliefs are not 
deeply held or whose claim rests solely on 


considerations of policy, pragmatism or 
expediency.” United States ex rel. Robin- 
son v. Laird, 457 F.2d 741 (7th Cir. 1972), 
8 CLB 631. 


Court of Appeals, 9th Cir. A federal 
habeas corpus proceeding may not be 
used to test the constitutionality of the 
composition of the state grand jury panel 
which indicted defendant. Issue should 
be raised by motion to quash or similar 
motion. Phillips v. Pitchess, 451 F.2d 
913 (9th ir. 1971), 8 CLB 424. 


§ 75.36. — Jurisdiction 

Court of Appeals, 3d Cir. Where AWOL 
soldier turned himself in to military 
authorities and was physically confined 
at an installation in Pennsylvania, it was 
error for Pennsylvania district court to 
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deny jurisdiction to entertain his petition 
for a writ of habeas corpus (claiming 
unlawful denial of conscientious objector 
staus) on the ground that the officer hav- 
ing ultimate administrative responsibility 
for his disposition was located outside the 
district. Mack v. Commanding Officer, 
Valley Forge Gen. Hosp., 452 F.2d 758 
(3d Cir. 1971), 8 CLB 424. 

Court of Appeals, 6th Cir. Where Ken- 
tucky filed a detainer against Alabama 
prisoner, federal district court in Ken- 
tucky lacked jurisdiction to entertain 
speedy-trial habeas corpus proceeding 
since prisoner was not physically present 
within district. Sixth Circuit (covering 
Kentucky) chooses not to adopt rule of 
Fifth Circuit (covering Alabama) that a 
district court in the state that has filed a 
detainer is the proper forum in which to 
file the petition. The court noted that as 
a result of this intercircuit conflict, 
“Braden thus may find himself ensnared 
in what has been aptly termed ‘Catch 
2254 [28 U.S.C. § 2254] to vindicate his 
constitutional rights in either of the only 
two states that could possibly afford him 
a remedy,” and suggested that he might 
be able to bring an action in the district 
court in Kentucky for a declaratory judg- 
ment that he has been denied his con- 
stitutional right to a speedy trial. Braden 
v. 30th Judicial Circuit Court, 454 F.2d 
145 (6th Cir. 1972), 8 CLB 540. 


Court of Appeals, 6th Cir. Where federal 
prisoner was confined in penitentiary 
located in Kansas, U.S. District Court for 
Eastern District of Tennessee lacked jur- 
isdiction to consider habeas corpus peti- 
tion seeking relief from detainer filed by 
State of Tennessee. White v. Tennessee, 
447 F.2d 1354 (6th Cir. 1971), 8 CLB 77. 


§ 75.40. — Requirement of custody 

Court of Appeals, Ist Cir. Where, during 
processing of this application for a con- 
scientious objector discharge, petitioner 
was disenrolled from Army ROTC in New 
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Hampshire and ordered to report to Ken- 
tucky for active duty in an enlisted capac- 
ity, he would be deemed, for federal 
habeas corpus purposes, to be in the cus- 
tody of the ROTC commanding officer in 
New Hampshire provided it were deter- 
mined that his disenrollment had been 
illegal and federal court in New Hamp- 
shire had jurisdiction to make that initial 
determination. McDonough v. United 
States, 452 F.2d 1075 (Ist Cir. 1971), 8 
CLB 424. 


§ 75.45. — Exhaustion of state remedies 
United States Supreme Court Where 
United States Court of Appeals on_ its 
own initiative raised for the first time 
issue of whether defendant had been de- 
prived of Fourteenth Amendment right 
of equal protection of the laws in the 
handing down of a “John Doe” murder 
indictment by a state grand jury, defen- 
dant’s petition for federal habeas corpus 
must be denied since he had failed to 
exhaust all his state remedies on that 
issue. Fact that defendant had exhausted 
state remedies in challenging said indict- 
ment on other Fourteenth Amendment 
grounds (denial of due process) had no 
bearing on the matter, and Court of Ap- 
peals holding that the state had had ample 
“opportunity to apply controlling legal 
principles to the facts bearing upon (his) 
constitutional claim” must be_ rejected. 
In rejecting this approach, the High Court 
said: “We simply hold that the substance 
of a federal habeas corpus claim must first 
be presented to state courts.” Justice 
Douglas, the lone dissenter, termed this 
a “nicety” which overlooked the interrela- 
tionship, under the ideal of fairness, be- 
tween due process and equal protection 
of the laws. Picard v. Connor, 404 U.S. 
270 (1971), 8 CLB 149. 


§ 75.52. — Procedure 
United States Supreme Court The pen- 


dency of Army courtmartial proceedings 
must not delay a federal district court's 
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determination of the conscientious objec- 
tor claim of a serviceman who had ex- 
hausted all his administrative remedies 
and sought a federal writ of habeas corpus 
prior to bringing of court-martial charges 
against him for refusal to embark for Viet- 
nam. Parisi v. Davidson, 405 U.S. 34 
(1972), 8 CLB 333. 


Court of Appeals, 2d Cir. Defendant 
whose conviction for casting contempt 
upon the American flag was “affirmed by 
an equally divided” United States Su- 
preme Court after oral argument was en- 
titled to questions 
raised by him subsequently adjudicated 
in habeas corpus petition in a federal 
court since “absent an actual decision of 
the issues by the Supreme Court its equal 
division has no more legal significance 
for habeas corpus purposes than denial of 
certiorari, which has never precluded col- 
lateral relief.” United States ex rel. Radich 
v. Criminal Ct., 459 F.2d 745 (2d Cir. 
1972), 8 CLB 805. 


have constitutional 


§ 75.70. — Scope of relief 

Ohio Woman who had been committed 
to a state mental hospital after having 
been found not guilty of murder by rea- 
son of insanity, and who was released five 
years later on habeas corpus determina- 
tion that she was unlawfully detained 
because she was sane, could not be re- 
turned to state hospital upon an appeal 
from the decision. “Neither the petitioner 
nor the respondent may have the legality 
of petitioner's restraint determined . 
once the restraint has been terminated.” 
The proper course for respondent would 
have been to secure a timely stay of execu- 
tion or release order pending outcome of 
the appeal. State ex rel. Colby v. Reshe 
tylo, 284 N.E.2d 188 (Ohio App. 1972), § 
CLB 836. 


§ 76.60. Probation — conditions 
Georgia It was unconstitutional to re- 


quire defendant, as a condition of proba- 
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tion, to wear short hair. Oral sentence of 
probation, while not a binding judgment 
of the court, could not be changed so as 
to increase punishment where person has 
entered upon execution of his sentence. 
Inman v. State, 183 S.E.2d 413 (Ga. Ct. 
App. 1971), 8 CLB 91. 


Michigan Where statute provided that 
upon revocation of probation, court could 
“impose any sentence which might orig- 
inally have been imposed,” judge ex- 
ceeded his powers by prescribing new 
period of probation. People v. Greer, 198 
N.W.2d 29 (Mich. App. 1972), 8 CLB 711. 


North Carolina Indigent’s Sixth Amend- 
ment rights to counsel were not infringed 
by probation condition that he reimburse 
the state over a period of time for the fees 
of his court-appointed counsel (on earlier 
revocation proceeding) since, as with other 
conditions of probation, a defendant could 
be held in violation “only if the court finds 
facts showing that the breach is willful . . . 
or is without lawful excuse 

tioner’s inability to pay is a lawful excuse 
for his failure to comply with a proba- 
tionary condition to reimburse the State 
for counsel fees unless, of course, the in- 
ability results from a lack of reasonable 
effort by defendant to obtain and have 
available the necessary funds.” State v. 
Foust, 185 $.E.2d 718 (N.C. 1972), 8 CLB 
433. 


§ 76.42. Parole — standards for 
determining eligibility 

Court of Appeals, 5th Cir. Denial of 

parole to federal prisoner who had met 

all qualifications for parole did not consti- 


tute denial of due process since matter is 
discreticnary with parole board. Prisoner 
was not entitled to assistance of counsel 
on application for parole. Buchanan v. 
Clark, 446 F.2d 1379 (5th Cir. 1971), 8 
CLB 81. 


§ 76.85. — Due process requirements 
United States Supreme Court A parolee 
faces a sufficient loss of “many of the 
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core values of unqualified liberty” at a 
revocation proceeding so as to bring such 
preceedings within the purview of the 
due process clause of the Fourteenth 
Amendment. While he is not entitled to 
the “full panoply of rights” accorded a 
defendant during criminal proceedings, it 
is in the interest of society and an aspect 
of fair play not to deprive him of liberty 
on the basis of unverified charges with 
respect to broken conditions of parole. 
“What is needed is an informal hearing 
structured to assure that the finding of 
a parole violation wili be based on verified 
facts and that the exercise of discretion 
will be informed by an accurate knowl- 
edge of the parolee’s behavior.” 
Following the arrest, said the Court, an 
informal “preliminary hearing” should be 
held by an “independent officer,” not the 
supervising parole officer, “at or reason- 
ably near the place of the alleged parole 
violation or arrest and as promptly as 
convenient after determine 
whether “there is probable cause or rea- 
sonable cause to believe that the arrested 
parolee has committed acts which would 
constitute a violation of parole condi- 


arrest” to 


tions.”. With respect to this preliminary 
hearing, the parolee should be given 
notice stating the purpose of the hearing 
and what parole violations have been 
alleged. He may speak on his own behalf, 
present letters, documents, or witnesses 
and may have produced and cross-examine 
persons who have given adverse informa- 
tion (subject, however, to determination 
by the hearing officer that the informant 
should not be produced because of risk 
of harm if his identity were disclosed). 
The hearing officer shall have the duty 
of making a digest of what transpires at 
the hearings and the evidence adduced. 

If the hearing officer determines that 
probable cause exists to hold the parolee, 
he is to be accorded a hearing before the 
parole board or other “neutral and de- 
tached body.” In this proceeding, he mav 
present witnesses or evidence to contradict 
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the charges or mitigate their impact, may 
confront and cross-examine adverse infor- 
mants (subject to security considerations), 
and is entitled, upon a determination to 
revoke his parole, to a statement of facts 
and reasons for said revocation. 
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The Court did not reach the question 
whether the parolee is entitled to the assis- 
tance of retained counsel or to appointed 
counsel if indigent. Morrissey v. Brewer, 


408 U.S. 471 (1972), 8 CLB 703. 


PART Ill — MISCELLANEOUS 


A. SPECIFIC CRIMES 


(elements of crime, statutory 
construction, etc.) 


STATE AND COMMON LAW CRIMES 


§ 80.00. Assault 

Florida Where complaining witness tes- 
tified that defendant ran his car into him 
at a time when the complaining witness 
was attempting to keep the defendant 
from moving his car, so that the car was 
partially blocked in, the evidence was in- 
sufficient to support conviction for aggra- 
vated assault since it was as susceptible 


to the conclusion that defendant was only 
trying to extricate the car as it was of 
intent to assault the complainant. Munday 
v. State, 254 So. 2d 33 (Fla. App. 1971), 8 
CLB 256. 


§ 80.05. Attempts 
Texas Where defendant was not present 
when A tried to pass forged instrument, 
but was present when B paid A for his 
efforts and warned him to keep quiet 
about the attempt, and where handwrit- 
ing on said instrument was identified as 
that of defendant, defendant could not 
validly be convicted of attempting to pass, 
as true, a forged instrument, since under 
the circumstances, A could not be con- 
sidered to have been his innocent agent. 
Camp v. State, 475 S.W.2d 277 (Tex. Crim. 
App. 1972), 8 CLB 544. 


§ 80.07. Bail jumping 


Court of Appeals, 4th Cir. Defendant's 


contention that he had failed to appear 
for trial because of fear of bodily harm 
or death due to threats he had received 
was insufficient in law to serve as a de- 
fense to bail-jumping charge. It was how- 
ever, an element which should have been 
considered in disposition of case, and case 
would be remanded for review of sen- 
tence. United States v. Miller, 451 F.2d 
1306 (4th Cir. 1971), 8 CLB 335. 


Court of Appeals, 5th Cir. Instruction to 
jury to find defendant guilty of bail jump- 
ing if it found that his failure to receive 
mailed notice to appear was his own fault 
was erroneous. United States v. Cohen, 
450 F.2d 1019 (5th Cir. 1971), 8 CLB 250. 


§ 80.22. Burglary 
Maine Defendant, obtaining entry to vic- 
tim’s dwelling by lawful means, then en- 
abled his masked confederates to burst 
in, terrorize the occupants and proceed 
through the rooms of the house, opening 
drawers, boxes, and chests in search of 
money. The indictment of the defendant 
charged that he feloniously entered at 
night with intent to steal and “aided and 
abetted by certain confederates then and 
there unlawfully and feloniously present 
. did break into said dwelling house.” 
It was held that since the indictment failed 
to allege that he had broken into the 
house at the time of entry but had de- 
scribed the break as occurring after the 
entry, then, absent a showing that the 
intruders had opened interior doors while 
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ransacking the house, the conviction must 
be reversed. “[T]he weight of authority 
holds that the. crime of burglary is not 
committed by a break by the culprit into 
trucks, boxes, or articles of furniture.” 
State v. Cookson, 393 A.2d 780 (Me. Sup. 
Jud. Ct. 1972), 8 CLB 810. 


Missouri Coin receptacle within pay tele- 
phone was a “safe” within statute prohibit- 
ing possession of tools used for breaking 
into a “safe.” State v. Stoner, 473 S.W.2d 
363 (Mo. 1971), 8 CLB 344. 


§ 80.23. Conspiracy 

Court of Appeals, 5th Cir. Where defen- 
dants were prosecuted under 18 U.S.C.A. 
§ 241 for conspiring to injure federally 
protected rights of voters through casting 
of unlawful absentee ballots, the govern- 
ment was not required to show either that 
the election occurred, that the dilution 
was accomplished, or that a single illegiti- 
mate ballot was cast, since the statute 
(against conspiracy to hamper the exercise 
of any citizen’s constitutional or legal 
rights) does not call for the showing of 
any overt act. Such showings, if made, 
go only to aid in the establishment of 
the agreement to effect the illegal end 
and the knowing participation of the de- 
fendants therein. United States v. Morado, 
454 F.2d 167 (5th Cir. 1972), 8 CLB 539. 


Court of Appeals, 9th Cir. Testimony of 
government informant, himself under in- 
dictment, that at the request of federal 
authorities, he approached the defendant 
to purchase heroin, that defendant told 
him he had a source and that “they” 
charged $40,000 per kilo, and that defen- 
dant later gave informant “samples” which 
he explained he had obtained from the 
source's wife since the source was out of 
town, was insufficient to sustain conviction 
for conspiracy with unknown persons to 
receive, conceal, buy, sell, and facilitate 
transportation, concealment, and sale of 
narcotics. Conviction here “would amount 
to saying that if A asks B to sell him con- 


913 


traband, and B says he will get it from C, 
B can be convicted of conspiring with C 
to sell to A” and would hand the govern- 
ment unwarranted power in cases “where 
the conviction rests on nothing but what 
the buyer says the seller said.” United 
States v. Hernandez-Carreras, 451 F.2d 
1315 (9th Cir. 1971), 8 CLB 337. 


Court of Appeals, 9th Cir. In prosecu- 
tion for conspiracy to unlawfully transport 
aliens, it was not necessary to establish 
that four Mexican males found at border 
checkpoint in trunk of codefendant’s car 
were in fact aliens illegally in the country; 
nor that they were unlawfully transported, 
since the gist of the crime is the agreement 
to violate a law of the United States. 
United States v. Ketola, 455 F.2d 83 (9th 
Cir. 1972), 8 CLB 539. 


§ 80.25. Dangerous and deadly weapons 
Court of Appeals, D.C. Cir. Special po- 
liceman was properly convicted of illegal 
possession of weapon where, although in 
uniform, he was found to be carrying 
weapon several miles away from desig- 
nated area. Franklin v. United States, 458 
F.2d 861 (D.C. Cir. 1972), 8 CLB 706. 


Court of Appeals, 9th Cir. Conviction of 
possession of concealed weapon by person 
who had been convicted of felony could 
not stand where underlying felony was 
subsequently determined to be invalid on 
constitutional grounds. McHenry v. Cali- 
fornia, 447 F.2d 470 (9th Cir. 1971), 8 CLB 
81. 


§ 80.26. Disorderly conduct 

Court of Appeals, 10th Cir. Male and 
female defendants who had been “skinny- 
dipping” in national forest and were ar- 
rested while lying on bank sunning them- 
selves and eating watermelon, were prop- 
erly convicted of “indecent conduct” under 
rule promulgated by Secretary of Agricul- 
ture proscribing ‘indecent conduct” in 
areas of concentrated public recreational 
use. Said the court: “[W]e do not deem 
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the so-called ‘equities’ of the case to work 
in favor of the appellants. . . .Nor are we 
persuaded by such nostalgic authorities 
as James Whitcomb Riley's “The Old 
Swimming Hole, or Mark Twain’s “Ad- 
ventures of Huckleberry Finn.” United 
States v. Hymans, 463 F.2d 615 (10th Cir. 
(1972), 8 CLB 829. 


Ohio An ordinance prohibiting a distur- 
bance of peace and good order by the use 
of “lascivious, obscene, profane or scan- 
dalous language” is violated when police 
officers are shocked by defendant's lan- 
guage. City of Lima v. Freeman, 272 N.E. 


2d 637 (Ohio Ct. App. 1971), 8 CLB 84. 


§ 80.30. Felony murder 
Arkansas A housebreaker discovered in 
the act seized the daughter of the house- 
holder as a shield. In the ensuing struggle, 
the daughter was fatally shot by the 
householder. It was held that while ordi- 
narily the intended victim's accidental kill- 
ing of an innocent party while trying to 
prevent commission of a robbery would 
not involve the robber in a felony-murder, 
the use of a third party as a shield would 
make him liable for felony-murder since 
by his own act, he had placed the de- 
ceased in a perilous position. Johnson v. 
State, 482 S.W.2d 600 (Ark. 1972), 8 CLB 
837. 

Florida Defendant who procured another 
to burn down certain commercial porperty 
of defendant was not liable for felony- 


murder where, io his absence, co-conspira- 
tor burned to death during commission of 
the arson. New test suggested was that 
felony-murder statute be applicabie only 
where “an innocent person” is killed. State 
v. Williams, 254 So. 2d 548 (Fla. App. 
1971), 8 CLB 341. 


Pennsylvania fact that defendant, as a 
result of voluntary consumption of drugs, 
may have lacked the necessary felonious 
intent to commit underlying robbery does 
not vitiate first-degree murder verdict un- 
der theory of felony-murder. Defendant's 
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contention that felony-murder theory 
should not apply but that he should have 
been found guilty of murder in the second 
degree under theory of felonious homicide 
would unjustifiably exonerate and excuse 
him “from any guilt in connection with 
his participation in the robbery.” Com- 
monwealth v. Tarver, 284 A.2d 759 (Pa. 
1971), 8 CLB 341. 


§ 80.37. Flag desecration 

Delaware Even though defendant know- 
ingly violated the federal rules of flag 
etiquette by displaying the American flag 
to the left of and in a “subordinate posi- 
tion to” the United Nations flag, he could 
not, in the absence of a breach of the 
peace, constitutionally be held in violation 
of state law against defilement or the cast- 
ing of contempt upon the flag. Statute as 
applied to the above situation impermis- 
sibly proscribed “attitudes” rather than 
actions. State v. Hodson, 289 A.2d 635 
(Del. Super. 1972), 8 CLB 709. 


Virginia Defendant who displayed a flag 
made to his specifications containing 
thirteen red and white stripes and a blue 
field in the left corner on which was a 
peace symbol composed of twenty-six 
stars of two different colors did not vio- 
late Uniform Flag Act proscribing altered 
American flag or a flag “evidently pur- 
porting to be such a flag.” It was clear 
that banner had never been an American 
flag and, although similar in appearance 
to it, was readily distinguishable from 
same to a casual observer. Herrick v. 
Commonwealth, 188 S.E.2d 209 (Va. 
1972), 8 CLB 635. 


§ 80.40. Forgery 

Court of Appeals, 3d Cir. Where defen- 
dant handed counterfeit bill to store 
clerk for purchase of radio but, noticing 
that clerk seemed suspicious, left premises 
without taking radio or change for the 
note, facts were sufficient to constitute an 
“uttering” rather than attempted uttering, 
since uttering is defined as putting or 
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sending into circulation. It was not neces- 
sary to allege or prove that anything of 
value was actually received in exchange 
for the forged obligation to convict for 
uttering of forged note in violation of 18 
U.S.C. § 472. United States v. Fessler, 
453 F.2d 953 (3d Cir. 1972), 8 CLB 540. 


§ 80.45. Harassment 

District of Columbia Where pimp told 
police officer that he would arrange to 
have him killed the next time he arrested 
one of the pimp’s “girls,” said statement 
constituted threat to do bodily harm 
despite “conditional” nature of such 
threat. The “condition” was not so re- 
mote that there was little likelihood of its 
coming to pass and therefore the warning 
was capable of inducing fear and appre- 
hension in the person threatened. Postell 
v. United States, 282 A.2d 551 (D.C. App. 
1971), 8 CLB 166. 

New York Defendant who stood on side- 
walk in front of her neighbor’s house and 
called neighbor “You asshole” following 
an argument over defendant's dog was 
Fact that com- 


guilty of harrassment. 
plainant-neighbor was a state trooper did 


not enter into the matter. People v. 
Cecere, 334 N.Y.S.2d 83 (Batavia City Ct. 
1972), 8 CLB 837. 


New York Evidence was insufficient to es- 
tablish that attempt of defendant to make 
citizen’s arrest of judge who had ruled 
against him constituted harassment. Peo- 
ple v. Jemzura, 324 N.Y.S.2d 315 (App. 
Div. 2d Dep't 1971), 8 CLB 87. 


§ 80.60. Homicides — in general 

New York Whether defendant’s adminis- 
tering of heroin injection to victim (who 
subsequently died of an overdose) was 
reckless or criminally negligent homicide 
was issue for jury. People v. Cruciani, 
334 N.Y.S.2d (Suffolk County Ct. 1972), 
8 CLB 837. 

North Carolina Defendant claimed that 
he shot and killed his wife accidentally 
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while in the process of removing a shot- 
gun from a wall. It was held that evi- 
dence that defendant's wife said, “Don’t 
shoot me,” was not, by itself, sufficient to 
raise an inference that defendant inten- 
tionally pointed shotgun at her or handled 
it in such a careless and reckless manner 
as to amount to culpable negligence; 
rather, the evidence adduced at the trial, 
considered in light most favorable to the 
state, tended to show only an accidental 
shooting. State v. Holshouser, 190 S.E.2d 
420 (N.C. App. 1972), 8 CLB 812. 


§$ 80.62. Intoxicated driving 

Iowa Where defendant did not request 
test, defendant’s “consent” to have blood 
test taken under state’s Implied Consent 
Law (whereunder arrested for 
drunken driving is given choice of con- 


person 


senting to test or suspension of license) 
was vitiated by the failure to comply 
with certain statutory procedures in con- 
ducting test. State v. Wallin, 195 N.W.2d 
95 (lowa 1972), 8 CLB 635. 


Minnescta Where defendant was arrested 
for operating a motor vehicle while under 
the influence of an alcoholic beverage 
after having been found in his pickup 
truck, which was parked on shoulder of 
road with its motor idling and its parking 
lights on, and in which defendant was 
found lying on seat with his head toward 
right door and his feet on floor without 
any part of his body touching § truck's 
operating controls, arrest was improper. 
State v. Robb, 195 N.W.2d 587 (Minn. 
1972), 8 CLB 545. 


Ohio Evidence that officer found defen- 
dant asleep in his car in a then-intoxi- 
cated condition and that defendant ad- 
mitted that he had pulled over to side of 
road because he had had too much to 
drink at a sales meeting was legally in- 
sufficient to sustain conviction for drunk- 
en driving, when at time officer first en- 
countered him, defendant’s car was al- 
ready parked with its lights and motor 
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off. It could not be assumed, notwith- 
standing his admission that he had had too 
much to drink, that because defendant 
was under the influence of alcohol at 
time of arrest, he had been in that condi- 
tion at the time of pulling off the road. 
State v. McCroary, 285 N.E.2d 896 (Ohio 
App. 1972), 8 CLB 837. 


§ 80.65. Kidnapping 

Michigan Where prison inmate seized 
prison official at knifepoint and moved 
him to another part of the prison for pur- 
pose of reducing escalation of situation 
into full riot, moving of said official was 
not “asportation” within meaning of state 
kidnapping statute since it lacked sig- 
nificance independent of the assault. Ex- 
cept where victim is intentionally locked 
in place where he is found and there 
SECRETLY isolated and confined, there 
must be asportation of victim before 
crime of kidnapping is complete. People 
v. Adams, 192 N.W.2d 19 (Mich. App. 
1971), 8 CLB 259. 


North Carolina Where defendant, seeking 
to free certain prisoners, entered county 
jail and forced jailer, at gunpoint, to pro- 
ceed a distance of sixty-two feet from 
front door, through several rooms, into a 
jail cell where he was locked in, the facts 
established that the crime of kidnapping 
had taken place since “it is the fact, not 
the distance of forcible removal of the 
victim that constitutes kidnapping.” State 
v. Dix, 188 $.E.2d 737 (N.C. App. 1972), 
8 CLB 710. 


$80.75. Larceny 
Court of Appeals, 9th Cir. Fact that de- 


fendant who stole government property 
valued in excess of $100 may not have 
intended to appropriate more than a por- 
tion of it, did not vitiate intent necessary 
te sustain conviction for felony. Ailsworth 
v. United States, 448 F.2d 439 (9th Cir. 
1971), 8 CLB 157. 


Colorado Provision of bad-check statute 
defining “insufficient funds” to mean “that 
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the drawer has no legal right to require 
drawee to pay the check in accordance 
with the ordinary course of the banking 
business,” was unconstitutionally vague 
since terms “legal right” and “ordinary 
course of banking business” were conjec- 
tural. Provision stating that person was 
guilty of issuing a bad check when “he 
utters a check knowing or having reason- 
able cause to know at the time of uttering 
that it will not be paid, and it is not paid 
because of insufficient funds” failed to 
provide for essential element of criminal 
intent. Provision creating presumption of 
guilt if check is not redeemed by maker 
within fifteen days after it is presented 
and refused, coupled with failure to re- 
quire intent to defraud, rendered the 
statute as a whole “ a collection-statute 
[that] imposes imprisonment for debt.” 
People v. Vinnola, 494 P.2d 826 (Colo. 
1972), 8 CLB 546. 


Iowa Conviction for larceny by trick must 
be reversed where intended victim of 
scheme paid the amount over at the be- 
hest of police since the owner's noncon- 
sent is an indispensable element to crime 
of larceny. “Larceny is not committed if 
the owner consents to the taking of his 
goods even though the consent is given 
solely for the purpose of apprehending 
the taker in the commission of the act.” 
State v. Durham, 196 N.W.2d 428 (lowa 
1972), 8 CLB 636. 


Iowa Statute proscribing the nighttime 
commission of larceny “in” any motor 
vehicle was not violated by theft of tire 
and rim from wheel since the word “in” 
limits statute’s application to the interior 
and not exterior of car in question. State 
v. Smith, 196 N.W.2d 439 (lowa 1972), 8 
CLB 637. 


§ 80.90. Manslaughter 

Ohio The aborting of an unborn child 
cannot serve as the basis for charge of 
vehicular homicide despite medical deter- 
mination that seven-month-old fetus was 
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a “viable child” at time of accident. State 
v. Dickinson, 275 N.E.2d 599 (Ohio 1971), 
8 CLB 261. 


§ 80.95. Murder 

Alabama Fact that murder victim was 
found with hammer embedded in the top 
of her head with the handle pointing 
toward her back was sufficient to over- 
come defendant's contention that the state 
had failed to prove the corpus delicti. 
Hearns v. State, 261 So. 2d 64 (Ala. Crim. 
App. 1972), 8 CLB 636. 


Michigan Despite testimony of doctor 
who performed autopsy that beating of 
child, considered alone, was not the cause 
of death, defendant's conviction for sec- 
ond-degree murder would be sustained 
since causal connection was established 
by doctor's testimony that in his opinion, 
the child experienced great fear at time 
of beating, which slowed down digestion 
of food particles, causing them to become 
caught in his throat and triggering an 
automatic reflex action which precipitated 
cardiac arrest. People v. McFee, 192 
N.W.2d 355 (Mich. App. 1971), 8 CLB 
259. 


§ 81.10. Obscenity 

Florida Applicable standard under pro- 
visions making it a crime to knowingly 
admit a minor for a monetary considera- 
tion to an exhibition of motion pictures 
“harmful to minors” was deemed to be 
standard of community within geographic 
limits of jurisdiction in which case was 
brought to trial rather than national stan- 
dard. Davison v. State, 251 So. 2d 841 
(Fla. Sup. Ct. 1971), 8 CLB 90. 


Florida Seizure of allegedly obscene film 
for purpose of prosecution was not form 
of censorship. Furthermore, there was no 


constitutional requirement for either 
prompt judicial review of such seizure or 
prior judicially supervised hearing for 
determination of probable cause prior to 
issuance of arrest and search warrants. 
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Davison v. State, 251 So. 2d 841 (Fla. Sup. 
Ct. 1971), 8 CLB 90. 


New York Judge who personally viewed 
films depicting oral sexual contact in 
bookstore coin-vending machine and who 
immediately thereafter, while standing on 
sidewalk in front of subject bookstore, 
signed search warrant authorizing seizure 
of the films and coin-vending machines in 
which they were displayed, was not re- 
quired to accord defendant-owner an ad- 
versary hearing to determine whether 
such seizure violated his First Amend- 
ment rights. The independant judicial 
action met the constitutional requirement 
that the seizure of evidence as obscene 
should not be left to policemen, but 
should be made under judicial supervi- 
sion. People v. Lubie, 334 N.Y.S.2d 497 
(N.Y.C. Crim, Ct. 1972), 8 CLB 840. 


Ohio Fact that only consenting adults 
were admitted into theatre to view film 
depicting masturbation and lesbians did 
not remove showing from the category 
of obscenity and could not serve as a de- 
fense to prosecution for exhibiting an 
obscene film. State v. Shackman, 278 
N.E.2d 61 (Franklin County, Ohio, Mun. 
Ct. 1971), 8 CLB 433. 


South Carolina Provision exempting mo- 
tion pictures carying seal of approval of 
the Motion Picture Association from op- 
eration of state’s obscenity laws was un- 
constitutional since the power to legislate 
cannot be delegated to private persons or 
corporations. Provisions under which de- 
fendant was convicted of exhibiting 
obscene motion pictures were severable, 
however. Trial court's refusal to accept 
defense challenge for cause of three pro- 
spective jurors, one of whom was wife of 
the county jailer, a second who was the 
wife of a deputy sheriff, and a third who 
admitted under questioning if selected, 
she would be under compulsion to find 
against the defendant in order to protect 
her children from movies dealing with 
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sex, did not constitute error and was not 
reviewable on appeal since the denials 
could not be said to have been wholly 
unsupported by the evidence. State v. 
Watkins, 191 S.E.2d 135 (S.C. 1972), 8 
CLB 838. 


§ 81.15. Obstructing justice 

New York Evidence that schoolteacher, 
protesting the arrest of another who was 
charged with criminal trespass in seeking 
to return to work during a school strike, 
opened door of police car containing the 
arrested person and reached into the car 
was insufficient at law to establish guilt 
of interfering with arrest beyond a reason- 
able doubt despite officer’s “conclusory” 
statement that he saw defendant trying to 
full arrested person out of the car. People 
v. Adickes, 334 N.Y.S.2d 629 (Ct. App. 
1972), 8 CLB 812. 


$ 81.20. Perjury 

Court of Appeals, 2d Cir. Where defen- 
dant, asked during bankruptcy examina- 
tion whether he had ever had a Swiss 
bank account, responded that the com- 
pany of which he was officer had an ac- 
count in Zurich, a jury trying him for per- 
jury might find that his answer, although 
literally true, was intended to represent 
that he did not have a personal account in 
a Swiss bank when, in fact, he did. United 
States v. Bronston, 453 F.2d 555 (2d Cir. 
1971), 8 CLB 426. 


§ 81.22. Possession of stolen goods 
Court of Appeals, 2d Cir. Mere presence 
of two defendants in garage where goods 
stolen from interstate commerce were 
found was insufficient, as a matter of law, 
to establish either actual or constructive 
possession. In order to justify a conviction 
for receiving or possessing stolen goods, 
the government must establish that the 
defendants exercised “dominion or cen- 
trol” over the goods. United States v. 
Vilhotti, 452 F.2d 1186 (2d Cir. 1971), 8 
CLB 426. 
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§ 81.25. Possession and sale of drugs 
Michigan Where defendant was charged 
with illegal possession of narcotics bur- 
den of proof that defendant did not have 
license to process narcotics was upon the 
state. People v. Edwards, 195 N.W.2d 35 
(Mich. 1972), 8 CLB 634. 


Michigan Contention of defendant, 
charged with possession of marihuana, 
that to establish their case, the state must 
prove not only that the substance seized 
was marihuana, but also that the mari- 
huana seized was from that portion of the 
plant, the possession of which is prohib- 
ited by statute, must be rejected. “It was 
not incumbent upon the People to prove 
that [the substance] . . . was non exempt 
marihuana.” People v. Williams, 193 
N.W.2d 201 (Mich. App. 1971), 8 CLB 
433. 


New York Defendant who placed wire 
filter in ordinary smoking pipe upon which 
traces of marijuana were found could be 
found guilty under state public health 
law of unlawful possession of an instru- 
ment adapted for administration of nar- 
cotic drugs. People v. Landon, 327 N.Y.S. 
2d 971 (Cortland Co. 1971), 8 CLB 433. 


§ 81.32. Rape 

North Dakota Where doctor who exam- 
ined complaining witness four hours after 
alleged rape found no evidence of pene- 
tration and there was no other corrobora- 
tion of her testimony as to penetration, 
defendant's contention that the most he 
could be convicted of was attempted rape 
would be rejected since corroboration of 
actual penetration is not required. In the 
light of other testimony by witnesses as 
to outcry and defendant's conduct with 
complainant, evidence was sufficient to 
sustain conviction for rape. State v. Klein, 
200 N.W.2d 288 (N.D. 1972). 8 CLB 839. 


§ 81.35. Robbery 
Ceurt of Appeals, 8th Cir. Defendant who 
attempted to rob bank by threatening to 
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use a fake bomb could not be held guilty 
under 18 U.S.C.A. § 2113(d) which im- 
poses additional! penalties for any indi- 
vidual who assaults any person while at- 
tempting bank robbery. It was not sufli- 
cient to show that victim was placed in 
apprehension where instrument used 
lacked objective capacity to do harm. 
Bradley v. United States, 447 F.2d 264 
(8th Cir. 1971), 8 CLB 82. 


Michigan Where victim, during holdup in 
automobile, was required to place his 


money in an empty cigarette package,- 


which he handed to the defendant who 
placed same on dashboard of car (follow- 
ing which he was arrested), the placing 
of the package on the dashboard was suf- 
ficient asportation to sustain charge of 
armed robbery. People V. Ragland, 192 
N.W.2d 5 (Mich. App. 1971), 8 CLB 260. 


New York Where statute provided that a 
person who exhibited a pistol during 
course of robbery was guilty in the first 
degree unless, as an affirmative defense, 
he could establish that it was not loaded, 
there was no violation of right against 
self-incrimination. Result was reached 
despite fact that by testifying on the mat- 
ter, a defendant would necessarily be ad- 
mitting the elements of robbery in the 
second degree. Court pointed out that 
choice of whether or not to testify rested 
with defendant; that the matter could be 
proved by other means; that the legisla- 
ture need not have given him the oppor- 
tunity to extricate himself from first degree 
robbery in the first place; and that the 
facts which would enable him to do so 
were peculiarly within his own knowl- 
edge. People v. Felder, 334 N.Y.S.2d 992 
(App. Div., 2d Dep't, 1972), 8 CLB 835. 


§ 81.41. Sex crimes 

Kentucky Evidence that defendant 
charged with incest had sexual activities 
with prosecutrix between ten and twelve 
years prior to charged offense was not too 
remote in time as tending to demonstrate 
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lustful disposition toward his daughter 
since the “hiatus in the activity” was 
brought about by reason of the enforced 
separation resulting from defendant's im- 
prisonment. Messmear v. Commonwealth, 
472 S.W.2d 682 (Ky. App. 1971), 8 CLB 
342. 


Michigan It was reversible error to in- 
struct jury in case where defendant was 
charged with “commission of an act of 
gross indecency with a female person” 
that the act of fellatio was prohibited by 
the statute as a matter of law. Inasmuch 
as statute, for reasons of delicacy, did not 
define what sexual acts were “grossly in- 
decedent,” it remained for the jury to 
determine whether fellatio between male 
and female was conduct which common 
sense of the community regarded as inde- 
cent and improper. People v. McCaleb, 
195 N.W.2d 17 (Mich. App. 1972), 8 CLB 
637. 


New York State rule requiring corrobora- 
tion of each and every element of sex 
crimes required dismissal of charges of 
attempted forcible rape and oral sodomy 
despite evidence which established “be- 
yond a reasonable doubt” that defendants 
who were found guilty of armed robbery 
of victim whom they had waylaid in park 
on her way to work, had also forcibly at- 
tempted to rape her and had forced her to 
commit an act of oral intercourse. Exam- 
ining physician had failed to find any 
sperm in victim’s mouth and there was no 
corroboration of her identification of her 
unknown assailants. Trial 
court, in dismissing said charges, sharply 


previously 


condemned prevailing rule resulting in 
above miscarriage of justice. In re F., 327 
N.Y.S.2d_ 237 (N.Y. County Fain. Ct. 
1971), 8 CLB 434. 


North Carolina Where trial court in pros- 
ecution for incest permitted state to in- 
troduce into evidence and exhibit porno- 
graphic movies to jury not as substantitive 
evidence of defendant's guilt but solely to 
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corroborate the testimony of his daugh- 
ter, no error occurred. State v. Mizelle, 
190 S.E.2d 277 (N.C. App. 1972), 8 CLB 
$15. 

Oklahoma Mouth-genital contact between 
two females is “copulation” within mean- 
ing of statute prohibiting crimes against 
nature. Warner v. State, 489 P.2d 526 
(Okla. Crim. App. 1971), 8 CLB 166. 


South Dakota Prosecutrix in incest case 
who was eleven years of age was not 
legally capable of giving consent and 
therefore was “victim” rather than “ac- 
complice.” State v. Goff, 195 N.W.2d 521 
(S.D. 1972), 8 CLB 548. 


South Dakota Corroboration of her testi- 
mony was therefore not required. Where 
father of prosecutrix was defendant, he 
could not validly maintain that testimony 
of doctors as to the physical condition of 
his daughter was inadmissible for the 
reason that her examination was made at 
the direction of the state’s attorney with- 
out permission of either of the parents, 
since it would have been contrary to 
child’s or state’s interest to ask his permis- 
sion. Nor could he raise objection of 
mother, if she had any. State v. Goff, 196 
N.W.2d 521 (S.D. 1972), 8 CLB 548. 


§ 81.45. Sodomy 

Pennsylvania Where statute provided that 
a person convicted of sodomy could be 
sentenced to twice the maximum pre- 
scribed term if a minor was involved as 
either principal, accomplice, accessory, or 
associate, defendant would not be sub- 
ject to the doubled term where the sod- 
omy was performed upon a five-year-old 


child since the term “associate” implies a 
consenting partner and a child of that age 
is incapable of giving such consent or of 


being criminally responsible. In arriving 
at the above decision, the court noted 
that the intent of the statute was to punish 
persons who involved minors as willing 
parties to the specified acts. Common- 
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wealth v. Clark, 292 A.2d 488 (Pa. Super. 
1972), 8 CLB 840. 


§ 81.60. Unlawful entry and trespass 
Minnesota Municipal ordinance prohibit- 
ing placement of mobile homes outside of 
designated parks was constitutional as 
facilitating proper police and fire protec- 
tion, provided another area within mu- 
nicipality had been provided as a trailer 
park. Defendant could be held in viola- 
tion of said ordinance notwithstanding 
fact that he had placed mobile home on 
his five-acre property (which was not in 
near proximity to any residential district) 
some years after he had been denied the 
right to build an ordinary residence be- 
cause site lay within lines marked out for 
potential purchase and use by bordering 
airport. State v. Larson, 195 N.W.2d 180 
(Minn. 1972), 8 CLB 637. 


New York Teacher who, in response to 
call by board of education for teachers to 
return to work during illegal school strike, 
entered building previously closed by 
order of principal through a basement 
window resulting in struggle with school 
custodian as he attempted to open door, 
It was 
immaterial whether school was properly 
closed or not since the defendant had re- 
lied upon force to gain entry which 
“would inevitably provoke counter-force.” 
People v. Horelick, 334 N.Y.S.2d 623 (Ct. 
App. 1972), 8 CLB 810. 


was guilty of criminal trespass. 


B. ANCILLARY, QUASI-CRIMINAL 
AND OTHER RELATED 
PROCEEDINGS 


CONTEMPT 


§ 85.20. — Formal requirements 

United States Supreme Court Where two 
days after demonstrator disrupted day’s 
proceedings of state legislature, legisla- 
ture passed resolution holding him in con- 
tempt without prior notice to contemnor 
and without affording him the opportu- 





CASE DIGEST INDEX 


nity to speak in defense or mitigation, 
there was a denial of due process. Matter 
could not be construed as analogous to 
courtroom imposition of summary con- 
tempt since, in the instant case, two days 
had elapsed between the disruption ob- 
served by the legislators and the con- 
tempt resolution made in the absence of 
the contemnor who, although being read- 
ily available to appear, was deprived of 
notice and the opportunity to respond, 
however briefly. Suitable response might 
be in the nature of allocution. Groppi v. 
Leslie, — U.S. — (June 13, 1972), 8 CLB 
332. 


Court of Appeals, 8th Cir. Trial judge’s 
recital in summary contempt certificate 
that defendants were found in contempt 
due to “actions, language, and other un- 
justified trial disruptions and inexcusable 
delays in trial proceedings” personally 
observed by him “during eleven. trial 
days” was conclusory and, in absence of 
specific references to the record, could not 
support convictions for “direct” contempt. 
If the situation was so confused that the 
judge could not clearly observe and ac- 
curately record what each defendant had 
done, summary conviction was inappro- 
priate, and hearing for “indirect” con- 
tempt would be in order although trial 
judge was physically present. United 
States v. Marshall, 451 F.2d 372 (8th Cir. 
1971), 8 CLB 251. 


§ 85.40. — Punishment 

Court of Appeals, 7th Cir. It is permissible 
for a trial judge to summarily punish at- 
torneys for contempt in a case after the 
trial is concluded. However, where, as 
here, the conduct punished involved ac- 
cusations inpugning the integrity of the 
trial judge of such a nature that “these 
attacks would have affected any judge 
personally,” “such potential for bias” 
existed as to require disqualification of 
the judge under Mayberry v. Pennsyl- 
vania, 400 U.S. 455 (1971). Furthermore, 
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each appellant whose sentence for con- 
tempt rendered at conclusion of trial ag- 
gregated more than six months was en- 
titled to a jury trial. In re Dellinger, 461 
F.2d 389 (7th Cir. 1972), 8 CLB 803. 


Court of Appeals, 7th Cir. Bobby Seale’s 
contempt sentence reversed on appeal. 
Trial court should have disqualified itself. 
United States v. Seale, 461 F.2d 345 (7th 
Cir. 1972), 8 CLB 803. 


SUITS BY PRISONERS UNDER 
FEDERAL CIVIL RIGHTS ACT, ETC. 


§ 90.57. Grounds — cruel and unusual 
treatment 

United States Supreme Court Pro se com- 
plaint of state prisoner for injuries ac- 
quired while receiving disciplinary solli- 
tary confinement stated a cause of action 
under Civil Rights Act irrespective of 
limitations on scope of inquiry of courts 
into internal administration of prisons. 
Haines v. Kerner, 404 U.S. 519 (1972), 8 
CLB 333. 
§ 90.67. — Limitations on 
correspondence 

Court of Appeals, 8th Cir. State prisoner 
who alleged that he was ordered to re- 
move a cardboard with which he had 
dimmed the light in his cell in a maxi- 
mum security section and that he was 
ordered to shave off his goatee and mous- 
tache under threat of being placed in the 
“hole” and put on a restricted diet failed 
to state a claim upon which injunctive 
relief could be granted despite the fact 
that other prisoners were allowed these 
amenities. A prisoner has no constitutional 
right to shade the light in his cell regard- 
less of the claim upon which injunctive 
relief and no constitutional right to the 
length, style, and growth of his hair to 
suit his personal desires. Ralls v. Wolfe, 
448 F.2d 779 (8th Cir. 1971), 8 CLB 157. 


§90.95. Prisons — in general 
Court of Appeals, 2d Cir. A prison inmate 
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could be found guilty of “conveying” a 
weapon “from place to place” despite fact 
that “conveynance” consisted of a walk he 
took on guard’s orders from his cell to 
place where he was searched. Rationale 
was that in greater or lesser degree, all 
movements of prisoners within an institu- 
tion are regulated and controlled. United 
States v. Palmieri, 456 F.2d 9 (2d Cir. 
1972), 8 CLB 633. 


Court of Appeals, 10th Cir. Prisoner who 
was found to have a knife concealed on 
his person could not validly maintain that 
knife was not “conveyed” within meaning 
of statute proscribing conveyance of wea- 
pons “from place to place” within prisons 
because guard had ordered him to leave 
cell and walk to place where he was 
searched. All movements of prisoners in 
institutions are in some degree ordered 
and controlled by the authorities. United 
States v. Meader, 456 F.2d 197 (10th Cir. 
1972), 8 CLB 633. 


MISCELLANEOUS 


§ 92.50. Legal ethics 

New York Where, in disciplinary proceed- 
ings, attorney admitted that he _partic- 
ipated as an intermediary in negotiating 
the bribery of an employee of the State 
Liquor Authority in order to obtain a 
favorable disposition of a then pending 
investigation of one of his clients, only 
eighteen months suspension from practice 
would be required in view of the mitigat- 
ing circumstances that the evidence re- 
lated to a single transaction only, and that 
defendant had an otherwise unblemished 
record and was a “family man.” In _ re 
Epstein, 325 N.Y.S.2d 657 (Ist Dep't 1971), 
S CLB 159. 


Ohio Successive convictions of attorney 
for willful and knowing failure to file in- 


come tax returns violated the Canons of 
Professional Ethics and warranted sus- 
pension for an indefinite period from the 
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practice of law despite his contention that 
the infractions were motivated solely by 
his conscientious belief that the federal 
government did not have unlimited power 
to tax income because current rates were, 
in his judgment, confiscatory and beyond 
the taxing power given to Congress by the 
Constitution. “We cannot condone re- 
peated violations of existing criminal law, 
notwithstanding the sincerity of respon- 
dent's belief in the inequities of that law.” 
Cleveland Bar Ass'n v. Acker, 278 N.E.2d 
32 (Ohio 1972), 8 CLB 432. 


Ohio Attorney who, after failing to agree 
upon amount of fee, appropriated re- 
funded bail money against the will of the 
client (which sum was exorbitant in the 
light of services actually performed) and 
who engaged in similar transaction with 
proceeds of sale of property, would re- 
ceive public reprimand. Muskingum 
County Bar Ass'n v. Tanner, 278 N.E.2d 
21 (Ohio 1971), 8 CLB 427. 


Oklahoma Where state supreme court had 
disbarred attorney for having made then- 
unsubstantiated charges of judicial cor- 
ruption, but some of these charges were 
later borne out and resulted in impeach- 
ment and resignation of two of the su- 
preme court justices who had presided 
over his disbarment, a subsequent order 
by untainted court denying motion to re- 
call had settled the validity of the disbar- 
ment and precluded further reconsidera- 
tion of the issue on application for rein- 
statement eleven years after disbarment. 
Application of Grimes, 494 P.2d 635 (Okla. 
1971), 8 CLB 545. 


§ 92.85. Relief from civil disabilities 
Court of Appeals, 2d Cir. A person con- 
victed in federal court had no standing, 
after expiration of probation, to receive a 
certificate of relief from civil disabilities 
as provided by the state in similar situa- 
tions. United States v. Da Grossa, 446 
F.2d 902 (2d Cir. 1971), 8 CLB 83. 
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